California Public Utilities Commission Rulemaking 99-10-025

Phase I Testimony Filed on April 10, 2000

Solar Development Cooperative  

INTRODUCTION

When I travel about California, it is exciting to see numerous building developments in progress.  New homes, office buildings, retail shops, public facilities and resorts as well as renovation projects.  Orange County where I live is a thriving construction marketplace.  We must be ever aware of the potential future impact of our decisions.  Taking the time to evaluate and assess the negative and positive potential expands both the opportunity for innovation as well as the value and character of the built heritage we leave to our posterity.  

Another predominant reality in the environs around the State that consistently catches my attention is the thick brownish haze that often hangs above the horizon or permeates the entire atmosphere with smoke.  A close kin to this environmental problem are the wires, transformers and meter boxes deteriorating in older communities.  Comments on the subject vary from those who shake their heads in helpless resignation saying it is such a tragedy, yes, a real tragedy, but what can I do about it?  Others say we ‘should have seen it before when the pollution was really bad’, or ‘it is not as bad as some countries we should feel lucky’.  Except by the John Wayne Airport, in Orange County where I live is certainly not as smog-ridden as our neighbors to the north in Claremont or Los Angeles, south of the border in Mexico, or across the ocean in Asia.
  However, the character and nature of our business practices often dramatically affects the amount of pollution in other areas to such a degree that we cannot ignore the potential consequences of either good or bad.  Orange County has clear skies with an intense sunlight around 300 days per year and nice cool evenings.  The weather is ideal for polycrystalline photovoltaics.  The market is there, consumers are ready and willing, manufacturers in California and surrounding states have voiced a strong interest in becoming a part of the success story for mainstream deployment of building-integrated photovoltaics [BI-PV].  The time is ripe to break away from fossil fuels.

I had almost forgotten about a rather scary phenomenon I experienced when I moved to Southern California in 1996 until recently when I met a young lady at the train station in Orange.  She had just moved here with her husband who was transferred by his company.  She said they were both quite pleased with the good fortune to relocate in Southern California.  However, her eyes were red and watering involuntarily just as mine had done the first year I lived in Orange County.  That same year I met over fifteen people with Parkinson’s disease, and worked at Children's Hospital in LA, where over 50% of their patients are inner-city cancer victims due somewhat to pollution.  In the Orange County area, I have seen 50 Lamborghini’s drive by in one hour at Fashion Island reflecting the affluence of wealth in the area where homes vary from $250,000 up into the millions.  The average 2-bedroom 1-bath cottage in Corona del Mar costs around $500,000.  Many consumers can readily afford building-integrated photovoltaics.  Photovoltaics sells is reported to be growing at 30% per year.  That is faster than either the computer or the telecommunications industry.  With mainstream deployment on the rise, photovoltaics has already begun to evolve from engineering modules to fully integrate building materials. 

One concern repeated again, and again by legislature, both Commissions, the Oversight Board and SDC in this Rulemaking is the imbalance in the ‘bargaining table’ for renewables DG technology and fossil fuel technology to compete.  If dominating 70% of the fossil fuel and photovoltaic market isn’t enough of a handicap for fossil fuels, and they still resort to corrupt coercion, then serious intervention is needed.
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VALUATION AND NET METERING

Our market inquiries the past three years indicate that many Orange County consumers would love to install an aesthetically integrated solar electric rooftop and/or fuel cell with the 50% buydown provided if they are able to realize a fair contract guaranteeing their purchase rights to interconnection and net metering for the life of the longest warranty in their system.  This is generally 20-30 years for a PV system.  PURPA contracts provided a ten-year guarantee of interconnection.

The lack of cooperation on the part of the Utilities to insert my proposed statutes of 2.3 © even in the compilation document for Rule 21 in the Interconnection Standards report to the Commission is more understandable when we realize the Utilities are attempting to do away with the Public Utility Regulatory Policies Act [PURPA] altogether.  My comments were bin-listed as a ‘minority opinion’.  Our comments on this subject were provided separately to the Commission in a document called the minority opinion Bin List.  Our original comments with the addition of 2.3(d) are available on-line for your review:  http://www.geocities.com/Eureka/1905/NOTESHEARING.html

“But, that doesn’t give the Department of Justice any second thoughts about antitrust prosecution in this area, even though if Congress repealed PURPA, it also would repeal certain cogeneration rights for utility customers and discrimination against cogeneration would become irrelevant.”
  

Residential consumers and small business owners are in less of a position to protect their collective rights to preferred technologies or to assume the stranded costs of a rapidly changing energy industry than the large nuclear, hydro and fossil fuel companies.  Southern California Gas Company developed a Customer Value Initiative aimed to define what customers value.  They used the information to improve the company’s customer service programs, product strategy and call centers.  A survey of customers revealed that the most important lesson they learned from this initiative was that consumer needs varies.

“One Size Does Not Fit All  - We used to see our 4.7 million customers as large monolithic customer groups established primarily for allocating costs and setting rates. We now see them as distinct population segments with varying service needs and desires, and unique characteristics that affect their view of our company.””

There exists thousands of well-educated and financially secure consumers in Orange County that are demanding cleaner air products be supported in the mainstream markets for electricity and mobility.  The reality of pollution is appalling to them to the point that they are willing to take action to purchase pollution-free technologies and thereby decrease pollution while they add value to the use of renewables technology in a mass marketplace, today.  SDC will recover from the unconscionable demands of this draining Rulemaking that imposed ongoing hazing from state employees and ever-increasing financial hardship.  We must assure our DG clients have secure and fair contracts for their DG systems.  SDC has been in the process of developing, in Orange County style, a renewables DG network that will become the focus of action-oriented consumer groups across the County and State.

“In response to California Assembly Concurrent Resolution (ACR) 143 and motions filed by TURN and other consumer groups, the CPUC scheduled a week-long evidentiary hearing in mid-December before an administrative law judge to examine stranded costs resulting from direct access as well as the impact of its performance-based rate-making (PBR) proposals.  The consumer groups argued that the CPUC should resolve stranded cost issues first and create a “competition transition charge” to be allocated among the stakeholders before adopting any new policy.”


Since the California electricity industry was made competitive April 1, 1998, people’s interests in consumer-owned generation and renewables technology has blossomed, but the financing support and information that should be there for the public is not being readily provided by vendors or the state of California.  The CPUC could provide or now initiate a ‘Customer DG Educational Questionnaire’ to the 20 million consumers in California.  Information could be dispersed and responses tallied by staff and respondents. It could be used for presenting arguments in the evidentiary hearings and/or for the response comments.  Customer opinion needs to be reflected as part of the final decisions of this DG Rulemaking.  

The final decision of DG Rulemaking 98-12-015 promised public education would not be left to DG vendors.  Oil cartel domination and oppression of photovoltaic technology is coupled with their refusal to advertise their products to or educate the public about DG renewables technology because their primary interest is in fossil fuels despite the fact that BP-Amoco now owns over 70% of the PV manufacturing world-wide.  Public education and consumer input about DG renewables cannot responsibly be put off until this Rulemaking is over.  Once the floodgates for DG have opened in November, gas turbines are in a position to run away with the industry and the CPUC continues to pamper them with further advantage.  State agencies absolutely must provide more support, cooperation and coordination of consumer education about DG renewables with small businesses to assure consumers gain access to and Utility support for DG renewables technology in the competitive marketplace.  To coordinate small business development related state agencies must provide support activities toward consumer purchase decisions not just general information about DG renewables.  We need monthly one-stop shopping festivals for DG technologies cooperatively funded by state and local agencies.  Consumers would be able to access all the entities they need in the DG Renewables Shopping Festivals from DG renewables products to architects and installers to California Energy Commission representatives facilitating buydown applications to Utility professionals explaining interconnection contracts and the requirements for grid connection and net metering to insurance consultancy to financial expedition.

The past two years during my involvement with this California Public Utilities Commission DG Rulemaking, I have continually watched for avenues to link the legislated stated agenda of a competitive energy industry evolving cleaner air with the passions, resources and concern of the local populace and commerce supported by the CPUC, the Utilities and CEC leading to responsible consumer decisions.  I testify to the fact that the electricity industry is far from deregulated, and the lack of public education about DG renewables technology in deregulation has burdened me as a small solar energy business owner with the near impossible task of responding to their demanding Rulemaking while attempting to advertise DG products.  With what resources and from what source did SDC accomplish all of these unpaid tasks?  Remember, we had worked with Enron, Amoco and British Petroleum [i.e. Solarex] for seven years before starting the DG Rulemakings.  Their strategic suppression tactics had radically depleted our resources and support system.  Scrutinizing consumers will not purchase DG products without contract guarantees.  Residential consumers and small business owners cannot afford to get stuck with 15 years of unpaid Net Metering if oil cartels elect a governor who appoints commissioners to do away with Net Metering in five years like they did in New Mexico.  
“Rule 21 at 2.3(d) Interconnection and tariff agreements like net metering shall remain enforce for the life of the longest warranty of the generating equipment installed in the Facility to protect the Producer’s investment.  Where a Generating Facility is installed and in compliance with local, state and federal laws that existed at the time of the installation, a Facility may not be disconnected due to subsequent legislation or decisions unless the Facility effects the health, safety and/or welfare of the public.  Producer relies on the agreement with the UDC to secure financing for the system representing a long-term investment.  Where disconnection action is taken by the UDC before the life of the longest warranty on the Generation Facility has expired, such case would represent a breach of contract.  Where this disconnection is not due to any fault of the Producer, the Producer shall be reasonably reimbursed for their losses and related stranded investments by the government agency that demands the disconnection.”
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300 kWp PV Rooftop Intercultural Center Georgetown University Washington, DC Installed 1984
OWNERSHIP AND CONTROL OF DG

The CPUC, either through insensitive negligence or willful intent, forced SDC into the role of a token uncontracted solar energy business participant and oil cartel wrangler as an Intervenor in these DG Rulemakings of R.98-12-015 and R.99-10-025 causing significant trauma and unmitigated hardship without any financial compensation.  Such activities would cause concern in the best of circumstances with substantial financial backing.  Without financial resources or public education about the DG Rulemaking, we have faced an impossible task.  However, with full-knowledge of the realities of these immediate problems, after 21 months of grueling intervention and negotiations under extremely compromised financial hardship, hazing from state employees, and harassment by oil cartels and their associates, two decisions were issued.  One decision by the Commission for R.98-12-015 and the other for R.99-10-025 by Michelle Cooke the ALJ (who instructed SDC to raise the issues of public education and oil cartels oppression of PV before these DG Rulemakings) indicated in February that SDC does not qualify for Intervenor Compensation because we do not have an electricity bill in our company name and because we might realize some future financial benefit.  This clearly spells oppression for small businesses bringing pioneering technologies into the mainstream.

In attempting to gain assistance from non-profit organizations including the Green Party, we have been highly criticized as being too commercial.  How do these organizations ever expect renewables technology to compete in a trillion dollar global industry if its proponents are not commercially oriented?  A clue as to what lies behind their rather confusing platform comes with the six non-profits organizations in this Rulemaking being paid $100 to $350 per hour for ‘hardship’ compensation.  Who needs future financial benefit with that kind of pay?  This is all they do for a living.  It is doubtful if I will ever get paid $350 an hour for designing and installing a solar electric roof or even $100 an hour for that matter.  I charge $50 an hour for professional fees just as I charged the CPUC in these proceedings.  Mr. Boies, the attorney who represented the Department of Justice was only paid $50 an hour on a contract-for-fee basis because it was a government contract when he normally charges $600 per hour.  When renewables technology goes mainstream and in a competitive industry, the non-profit advocates might lose their jobs?  As much as it seems tempting to spoil Tom Cruise and the National Resources Defense Counsel, UCAN and the various other non-profit customer representatives in these Rulemakings, the fact is such extreme payments to non-profits from the CPUC or other government agency bordering on extortion retards any incentive for commercializing renewables technology in the mainstream market.  The for-profit businesses like SDC who are not experienced in CPUC proceedings, and whose livelihood depends on the outcome of these proceedings, not payment to participate, are not provided any compensation to intervene in this proceeding, and are given minimal mentor support to protect their client interests.  This is a subtle, but very powerful form of control and ownership of DG further supporting brutish antitrust abuses of Enron, Amoco and British Petroleum who have sued or taken over most of their major PV competitors and who now own 70% of the PV innovation and manufacturing developed by United States companies and government incentives like PV Mat. Enron-Amoco sued Arco Solar from 1988 to 1991.  Money was no issue and settlement was not an option.
  They recently took over a Swedish photovoltaics company, and on March 31, 2000 completed a $26.6 billion takeover of the Atlantic Richfield Corporation or Arco.

Attempting not to insult or bore the intelligent and experienced group of associates involved in this historic DG Rulemaking, we request that each one of you strongly consider in the decisions before us just how the energy industry is regulated both in and out of the formal proceedings.  How is it or is not evolving a truly competitive and diverse energy industry.  We suggest you read Robert J. Ringer’s book on Million Dollar Habits.
  For this group, it might be more appropriate to entitle the book Billion Dollar Habits, but the issues translate on either level.
  The book contains a chapter entitled The Morality Habit.  A graph diagrams the phenomena that many preachers and religious writings refer to as the Wrath of God.  It does not describe some mysterious vengeance that comes unexpected, but it illustrates that there is a clear process of rationales and consequences for human behavior within the human conscience.  When a person or group continually does the opposite of what they profess they are doing or believe in, they lose self-respect either consciously or subconsciously.  The loss in self-respect perpetuates a cycle of destructive behavior that further divides the person we believe we are, or want to be from our actions and decisions.  There is no reason to abuse or misuse small renewables technology businesses in these proceedings or within the energy industry.  There are important life-preserving reasons to evolve renewables technology, today, within the mainstream marketplace.  We literally cannot afford not to.

‘“It’s true that when pollution levels are high it could be hard for athletes to breath,” says Costas Bakouris, the managing director of the Athens 2004 Committee.  . . .            However, pollution measures can be unpopular.  “There are times when the levels of pollution pass over the limits, but the minister is afraid to take action because merchants will be mad,” says Thanos Vlastos, a transportation engineer and consultant to the mayor.’’

The Commission does not owe oil cartels the right to exercise abusive and fraudulent business practices no matter what name you give this behavior.  It is mad to give away one’s health and the health of their family just to keep from upsetting merchants?  The best way to assure clean renewables technologies are on the front burner where they should be is to get rid of the burner all together
 because fossil fuels are an outdated concept for mainstream deployment of electricity and mobility.  Consumers really want and deserve to be involved in reducing monopoly ownership and control of DG while we increase the user-friendly nature of the industry regulation for small business, renewables DG technology and reduce pollution far beyond the strictest government standards.

We compel you to make a real powerplay
 as the CPUC sets up a new market for electricity, not just an easier way for fossil fuels to be deployed and consumers to be exploited and endangered with further pollution.  What other legalized industry in the world commits genocide around the in the process of conducting their daily business deployment activities, and people say “Oh, yeah!  Well, that’s the oil industry, you know how they are?”

“There is no real political will to address pollution,” says Julio Andrews, representative of The Asian Foundation, a US-based social organization involved in many programs in Nepal.  “Plus, the police here have a vested interest in the old tempos,” he says, alleging that many are owned by the police, “and they are not terribly happy about the electric tempos. – In the old part of the City, traffic enters the Thamel area, where the streets are narrow, traffic moves slowly, and pollution hangs heavy.  -  Electric possibilities:  One of only 200 non-polluting SAFA tempos in Katmandu could signal a reverse for the City’s slide into chronic pollution.”

If Microsoft adopted such insensitive and at times genocidal behavior as a facet of their challenged monopoly control
, regulatory controls and boycott would be enforced, immediately.  Why, we ask point blank are oil cartels and the energy industry any different?  We are no less dependent on computers, today, than we are on electricity.  Businesses can make money in silicon photovoltaics as readily as fossil fuel resources and without nearly the manufacturing problems or infrastructure (expense).  The US boycotts entire countries that commit human rights abuses, but not oil cartels?  In the meantime, the United States continues to support commerce with and even provide favoritism and government incentives for oil companies involved with genocide in East Temor, the Delta in Africa, the Caspian Sea and the Middle East.  Isn’t that enough bloodshed to qualify for being an industry bully?  The next thing we know the oil cartels will control 120% of the energy industry while only controlling 100% of the transportation industry worldwide.  If this is not an issue for the CPUC, the CEC or the Oversight Board to address who are allegedly attempting to provide a level playing field for a competitive energy industry as mandated by Assembly Bill 1890 and Senate Bill 9, then perhaps these government agencies need to be included as co-defendants in any related antitrust investigation.  I am not suggesting we will solve all the world’s problems in this DG Rulemaking, but we must acknowledge the challenges set before us to begin to heal.

The unusual difficulties I encountered since my first association with Solarex in 1993 fell into place when I found out in October 1996 that Enron-Amoco owned Solarex.  What I discovered in my research is that Enron has worked closely with British Petroleum and Amoco to suppress photovoltaic technology in the United States, and globally since before 1984.  Yes, I know you are, or should be by now, well aware that BP-Amoco made an attempted $27 billion dollar takeover of the entire Arco Corporation on April 2, 1999.  This was only two weeks after SDC formally asked for an investigation of Enron, BP and Amoco’s fraudulent and anticompetitive business practices in our opening comments for R.98-12-015 questioning their abusive and fraudulent takeover of the Solarex Corporation in 1984 the year they completed the Intercultural Center PV rooftop in Washington, DC.
  We further questioned the long-drawn-out misuse of patent litigation against Arco Solar from 1988 to 1991 putting them out of business.  On April 6, 1999, BP-Amoco made a $48 million dollar transfer of Enron’s half of the Solarex Corporation.  Thus, BP-Amoco took all information related to any proposed investigation into foreign ownership making it less accessible and easier to destroy any documents they might not want sitting on the files if the Department of Justice were appropriately notified by the CPUC as requested and they actually opened an antitrust case. 

That first week of April in 1999 California gas prices soared from $1.08 cents a gallon to $1.56 a gallon, and have continued to increase all year.  Gasoline prices may reach $2.50 a gallon by the end of the summer according to news reports.  That is an increase of 230% in eighteen months, and yet the ORA of the CPUC still claims gas turbines are cheaper to deploy than photovoltaics.  If one installs a photovoltaic rooftop with the 50% buydown, a twenty-five year warranty and Net Metering providing 25% over their normal electricity consumption, a residential or small commercial consumer may rest easy knowing what the source and price of their electricity will be for thirty years or more.  That is why they need a fair contract protecting their right to grid-connection and Net Metering at least for the life of the longest warranty in their PV system.  The CPUC or Utilities cannot responsibly impose potential stranded costs on DG renewables self-generation consumers.  On December 1, 1999, the day of the Preconference Hearing for this DG Rulemaking 99-10-025, the San Francisco Examiner stated in a front-page article that the Federal Trade Commission was attempting to block the merger of Arco with BP-Amoco in preponderance of antitrust control of the Alaskan pipeline.

“Associated Press says the BP Amoco-Arco combination is subject to antitrust review and could run into potential problems with Alaska statutes that limit how much exploration acreage companies and their subsidiaries can control in that state”.

Where BP-Amoco own over 70% of the PV manufacturing world-wide, and are obviously suppressing the technology, the CPUC not only has the jurisdiction, but the legislative responsibility to remand this problem to the DOJ for formal review.  The discovery that Solaria was owned by Enron-Amoco and now is owned by BP-Amoco explained the unusual events I had experienced in my travels to conferences they knew I was attending since we began working together in 1993.  That explained why they drained every bit of information they could from me including my philosophies about timely mainstream deployment of BI-PV technology which they used to get an award from the American Solar Energy Society in 1997 two years after it was presented at a conference in France, and published before the World Renewable Energy Congress IV.  They discouraged all of the 50 plus clients SDC referred to them and were extremely tight with their alleged financial support.  They provided less than $500 in three years including one PV module, several photographs and one FedEx shipment.  Federal incentives would reward them substantially with over $10,0000 of tax credits for helping a small business associated with their industry to become established.  This would also increase marketing of their PV products. SDC broke formal ties with Solarex after we discovered they had been suing companies out of business.  Enron, however, continues to interfere with our relationship with the State of California and the University of California at Irvine.  We shared with Gary Matteson the energy director in the office of the President a picture of the Intercultural Center at Georgetown University last June and shared with him the antitrust information about Enron, Amoco and British Petroleum.  At a Distributed Generation Systems Planning Workshop January 12, 2000, Mr. Matteson indicated the Enron was contracted to provide all the electricity for the UC schools until 2002 when the CPUC lifts the price freeze from the energy industry.  For several months after our first discussion, Mr. Matteson was quite excited about the Intercultural Center PV.  He said he had never heard of the project before, and went to visit it his next trip to Washington, DC.  He is head of energy development for all of the UC Schools.  

This is a strong clue as to how suppressed photovoltaic technology really is.  Everyone involved in making major decisions in the energy industry should be fully aware of this building.  Several weeks later when I talked to Mr. Matteson, his attitude had suddenly changed.  He claimed people at Georgetown had told him that solar energy was not effective in DC because of the acid rain there.  None of the people I talked to in Washington, DC the year I lived there and worked in Georgetown ever said anything to me about acid rain being a problem for PV in DC.  It certainly is less polluted than LA, which is installing 100,000 roofs over the next ten years.  The people I talked to only indicated the PV roof had not been designed with ready access for cleaning.  To have people in responsible positions base their decisions on superfluous comments and thereby direct millions of tax payer dollars away from clean renewables technologies to fossil fuels by contracting with Enron in lieu of pursuing some photovoltaics renewables technology is highly unethical and extremely suspect.  A building construction manager claimed photovoltaics was not worth using because it caused buildings to leak.  A PV roof only leaks when it has not been properly integrated and installed on a structure.  Southern California is an ideal climate for BI-PV.  This is not the only problem we have noticed concerning mismanagement and collusion with anticompetitive oil industries by the State of California in regard to energy deployment.  In my paper entitled The Advent of the Headrick Solar-Voltaic™ Dome Power Station presented at the 13th European PV Solar Energy Conference October 1995 in Nice France, I mention a recent news article:

“Enron proposed a 200 MW power station development plan for India.  The Wall Street Journal recently indicated this plan was rejected by India’s government due to the negative environmental impact, and their dislike of large remote energy power plants.  Enron should be encouraged to pursue PV applications in their energy package.”

This was written before I was aware Enron was a partner with Amoco and owned the Solarex Corporation.  They were suing Advanced Photovoltaic Systems in Fairfield, California at that time.

February 5, 2000 Wall Street Journal 

Enron’s Plant in India Was Dead: This Month Will Go On Stream

“Enron will be able to fire-up the turbines of a long-delayed $2.5 billion, 826 MWp Dabhol Power Plant Company in the state of Maharashtra, India because they made concessions at the bargaining table.”
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Advanced Photovoltaics Systems factory shown at the left was opened in 1994.  It was the first fully-automated photovoltaics manufacturing plant in the world.  Enron-Amoco began suing them out of business one year after they opening 1995.  British Petroleum offered them $20 million of alleged assistance May 1997, shut them down and then merged with Amoco.

BP Unit to Buy Bankrupt Photovoltaic Firm by Chris Kraul
 

Human Rights Group Denounces Enron; 

Company Accused of Failing to Stop Abuse of Protestors by Indian Police

 “Enron is being accused of not stopping the Indian police in the Commission of human-rights abuses against protestors to the establishment of the firm’s power plant in the country.  Human Rights Watch published a report detailing offenses against peaceful assembly and freedom of expression with the use of excessive force and arbitrary detentions against protestors.  After the complaints of unfair acquisition of land, environmental degradation, and corruption, Enron finally pushed through the fossil fuel plant in the state of Marharashitra.”

Two weeks following the decisions by the ALJ and the Commission to not pay SDC Intervenor Compensation, as I was reading my e-mail and waiting to meet with some people, I was harassed by the police at the University of California at Irvine, handcuffed, arrested and fingerprinted for not leaving campus fast enough.  [March 3 and March 11, 2000]  I was on campus to attend a meeting with a student and faculty member regarding the potential of setting up a photovoltaics program at UCI.  The next Saturday, I came for the fourth time to attempt to get my drivers license back from the UCI police department because Officer Lopez had allegedly lost the driver’s license during his inquisition.  I went to meet with the same student at the Orange County Write In that morning that I was to have met the first morning the UCI policeman Officer Lopez arrested me.  The Write In is a meeting of activists, many of whom consider my approach to photovoltaics too commercial.  The event was held in the UCI Alumni Center down the street from the UCI Police Department.  Her husband had indicated she was at the event, and I could take related papers to her there.  I asked several of the people I had met before how to get their cooperation and assistance to get the word out to the public about this CPUC Rulemaking.  I don’t mind being unpopular, but organized government efforts to terrorize small business owners is a bit over the edge and in direct opposition to the goals of AB 1890 and SB 90.
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Photovoltaic Shutters on Swiss Office Building

Power Plays:  the [C] PUC wants to set up a new market for electricity.  By Nina Schuyler taken from the California Lawyer, October 1994, Volume 14, n10 p30(2).

OUTREACH TO GOVERNMENT ENTITIES
Government has substantial resources for outreach within its organization if it ever decides to get serious about using renewables DG on government buildings as was clearly demonstrated in the links between the CPUC and UCI suppression of my access to computers to complete an appeal to the Intervenor Compensation decisions.
  Renewable energy businesses could use a little ‘exploration and adjustment clause’ in our compensation package as well.  The CPUC needs to work constructively and realistically with businesses like SDC who are daily educating the public about the DG Rulemaking and renewables DG technology.  The type of tyranny and oppression of small businesses in photovoltaics historically and in the case of SDC adds to an already impossible challenge that we really have quite amazingly met despite the mob mentality snares.  My suggestion is to stop ignoring your own goals and accomplishments in renewables technology and put your full support behind small business deploying related technologies and educating the public.  Staff who claim they alone will dictate what comments are included in workshop documents, and who make a sport to rally mob-type support from oil cartels and overpaid non-profits will not further the mainstream deployment of anything, but trouble!  Where no one else in the energy industry is willing to disconnect and arrest those businesses that install non-compliant systems, SDC will educate the public and government employees of their right to make a citizen’s arrest.

California Penal Code 836.5  Arrest by a Public Officer or Employee

(e) For purposes of this section, “ordinance” includes an order, rule or 

regulation of any air pollution control district.

California Penal Code 837.  Arrest by Private Person

A private person may arrest another:

1. For a public offense committed or attempted in her presence.

2. When the person arrested has committed a felony, although not in her presences.

3. When a felony has been in fact committed, and she has reasonable cause for believing the person arrested to have committed it.

[image: image5.jpg]


        SUNSLATES Solar Roofing Tiles
Keep in touch with the reality of your decisions, and for what type of deployment you appropriate resources.  A recent workshop at a Southern California facility in Fontana near Montclair and Cal Poly was a real eye-opener -or closer. The pollution permeated not just a small line above the horizon, but the air everywhere.  It smelled terrible. People said it was a bad smog day. I have also experienced the shameful and notorious pollution in Bakersfield and LA on an alleged 'bad smog day'. There is not one person in the world that should have to live under these abhorrent conditions with the clean air technologies that are available, affordable and ready for the mainstream market, today! The Chairman of the Rockefeller Foundation insisted in an article published last year that we need to re-evaluate the supply and demand analysis for deployment of technologies especially when it comes to comparing fossil fuels and much-needed renewables technology. 

George Soros in his book entitled 'The Reflexivity Theory'
 describes a similar attitude toward a new economics responsive to human need by evaluating the benefits of new technologies within deployment decisions.  He reminds us that the traditional demand and supply economics is not enough when we evaluate the quickly changing needs of human consumption and our impact in the world.  In 1958, there were only a few satellites in orbit around the earth.  Less than fifty years later, there is a major satellite traffic jam surrounding the planet.  Observers from other galaxies may presume we now have rings like Saturn.  How is this affecting the orbit of the Earth?  The key to consider is the tremendous scale of deployment that occurs when a technology is introduced to a market with all the bells and whistles in place to support its mass use.  We must not only consider the immediate environmental effect in our own territory, but the commercial environment as well as the natural global environment.  Instead of thinking of how can I lesson the effects and dangers of a certain known damaging technology, why not begin to figure how many lives can I save and medical bills can I reduce with the mainstream deployment of sustainable pollution-free renewables technology?  Remediation is on its way out and prevention of environmental problems is the new paradigm as we enter a new Millennium.  

An Antitrust Template:  The case that has become a template for state action doctrine at the DOJ is U.S.v. Rochester Gas & Electric, settled in February last year (see "Do Feds See Value in Private Generation?" Public Utilities Fortnightly,April 1, 1999, p. 22; 97-CV-6294T).  The case hinged on the legal principle that exempts from liability under federal antitrust laws parties who restrain competition if:

* Challenged restraint was implemented under clearly articulated state policy, and 

* The policy was actively supervised by the state.  

In the case, the DOJ claimed that RG&E had conspired to prevent competition by a customer, the University of Rochester. The university wanted to replace its old, inefficient coal-burning steam plant with a modern natural gas cogeneration facility. Because the new plant would produce more low-cost electricity than the university could use, the college planned to sell the excess. RG&E suddenly agreed to provide the university with deep-discount electricity.  The case was settled after a federal judge dismissed RG&E's claim that its conduct was exempt from antitrust laws because of state action doctrine.

"In those states where competition is the state policy, antitrust enforcers must be vigilant so that consumers enjoy competitions," he says.  Marquis says whether a claim would be prosecuted, either in a pro-competition state, or a "no competition" state like Idaho, depends on the state statutory scheme.  "If the state had decided that such contracts were not state policy and the PUC had decided that such agreements, Rochester-like agreements, were consistent with state policy, and that the PUC supervised such contracts, then obviously we would not bring a case under that circumstance.... It would probably be clear that the state action doctrine would apply because the state is supervising the particular conduct in question. "That would be the determining factor," he says. "Because in New York state, there is no retail competition.... We brought the case in Rochester because the state had decided entities could co generate power and could sell that power in competition with the local incumbent utility. That was the state policy."

Utilities often defend their cogeneration deferral rates--giving a discount to an industrial customer if the customer promises not to build cogen--on the basis of preserving revenues and load so that residential customers don't get left "holding the bag."  Marquis says these factors are taken into consideration during an antitrust action.  "We certainly look at whether or not consumers will be worse off as a result of anti-competitive conduct," he says. "We certainly look at the before' and `after' picture.... We would not bring an action that would result in consumers being worse off."  Does he buy the idea that cogeneration deferral rates aren't so much about blocking cogen and self-generation as they are about preserving revenues?  "We look at every case on its own facts," Marquis says. "So we don't make any assumptions. We look at the case that's in front of us. Antitrust cases are very fact-specific, so we look at the facts of the matter that's in front of us."  Congress is examining the repeal of the Public Utility Regulatory Policies Act.  However, that doesn't give the DOJ any second thoughts about antitrust prosecution in this area, even though if Congress repealed PURPA, it also would repeal certain cogeneration rights for utility customers and discrimination against cogeneration would become irrelevant.  "We look at the law as it is right now and we certainly have been working, along with other agencies, to draft energy legislation," Marquis says.
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CONSUMER AND INDUSTRY EDUCATION

"If PURPA's repealed, an incumbent utility would not be forced to purchase electricity from an independent power producer or a qualifying facility...However, the antitrust laws would still prohibit certain conduct that may be directed at those non-incumbent utilities.  Antitrust liability is not predicated upon PURPA.
  

Again, we suggest the Commission appropriate at least $20 million dollars for consumer education about DG renewables technology.  Consumers must be forewarned about the proposed onslaught of gas turbines in their neighborhoods and how to protect themselves by reducing the impact of criminal abuse of air pollution laws.
  From Jeff Wilson of the Air Quality Board and the Utilities it appears they are not going to enforce criminal sanctions or disconnect polluting systems in non-compliance.  Consumers I have talked to are shocked at this proposed increase in fossil fuel emissions and potential community impact.  There needs to be a cap put on the amount of electricity depleting and damaging fuels can contribute.  For each DG gas turbine installed the same amount of more polluting fossil fuels needs to be shut down.

We remind the Commission that they need to notify consumers by mailing a DG information pamphlet and questionnaire to the 20 million electricity consumers they serve as soon as possible and before this Rulemaking is completed.  The best way to educate the consumer and industry is to notify them and include them in user-friendly public proceedings.  The largest problem is the fact that the Commission has not or does not want to educate the consumer and industry.  This way they can continue to work with the same old crowd of fossil fuel proponents they have been involved with for years.  This will perpetuate low gas prices, more pollution, potential bribes and a variety of other social and organizational problems.  However, it is familiar and more comfortable than working with small solar energy businesses, however that may be a bit of a denial in process.  

The Commission needs to make a demonstrated commitment to educate consumers and industry.
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Primarily On the Shelf Not In The Marketplace

SUMMARY CONCLUSION

The comments we have submitted were written despite the lack of needed resources and support.  This has been an ongoing problem during the two Rulemakings.  An interpretation of the law does not necessarily eliminate a problem.  We compel those Commissioners who have a sincere interest to assist and guide SDC and other small businesses in continually upgrading, not corrupting or degrading, our interventions in CPUC proceedings.  Because of our close proximity to consumers, we believe small businesses are a strong ally for CPUC and CEC in achieving the legislative goals of AB 1890 and SB 90.

In relation to the Systems Planning and Operations Workshops, we believe there needs to be a serious update in the Utility’s vision of how DG will be deployed and the impact this may have on the grid.  Forecasts need to be progressive and include new technologies without prejudicial favoritism to fossil fuels.

The Interconnection Standards adopted through Rule 21 needs to have a much more realistic dispute resolution process for residential and small business DG renewables consumers.  While CPUC review may have worked in the Ian Brokovitch class action case regarding extreme negligence in water contamination by Utilities, it is not a fair or viable avenue for individuals facing disputes with the CPUC or CEC.  This has become painfully clear in my attempts to gain assistance and compensation for SDC’s intervention in this important DG Rulemaking.  For those who think our comments regarding Enron, Amoco and British Petroleum are too mean; perhaps we should let them pick on you for a few years without appropriate supervision and restraints.  The word mean will gain an entirely new meaning!  It appears that is exactly what Enron has in mind.  Please deal with all influential monopoly issues and responsibly remand them to the appropriate jurisdiction.  Thank you!

Phase I Issues need more public and consumer input as well as the input from other industries like architects and structural engineers.  Distributed Generation intervenes in communities.  Related planning needs to be included in Urban Planning decisions and design standards.
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