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Explain the principles of remoteness of damage applied in tort actions in Ireland.

Answer

Introduction – Brief Summary of Causation

To recover damages arising from the defendant’s wrongdoing, the plaintiff must do more than prove the defendant committed a tort. He must further prove that the defendant’s wrongdoing caused his injury or loss.

Causation Analysis is a two-pronged approach.

· Plaintiff must establish cause in fact, e.g. defendant caused injury.

· Plaintiff must establish cause in law that the law ought to hold the defendant liable, chiefly be ascertaining whether the injuries were the reasonable consequence of the defendant’s conduct.

The underlying principle of causation is that a defendant should not be held liable for injury, which was not reasonably foreseeable.

‘But for Test’

Traditional test used by the Courts “the but for test”, but for the defendant’s negligence, the damage would not have occurred. Used in Skinner v. Hartnett + Cork Corp. and also in Kenny v. O’Rourke.

Multiple Causation

The “but for” test is unduly limiting. It is least helpful in cases of multiple causation. In Bonnington, where there were two sources or causes of the plaintiff’s injuries, it was decided that where either cause could have materially contributed to the plaintiff’s injuries, it could be said to be a cause. A contribution is material when it is not minimal.

Likewise in McGhee, where there are multiple causes and the plaintiff can prove that the defendant’s breach materially increased the risk of injury, the plaintiff has discharged his burden of proving causation and the defendant must seek to refute it.

Background Conditions

The courts are reluctant to elevate a background condition to cause unless it was abnormal and it would be unfair in the circumstance to pin liability on the defendant. e.g. car driving normally, skids on ice and kills a pedestrian in a freak accident. Here it may be unfair to blame the driver of the car.

If the defendant’s negligence accelerates a condition in the plaintiff, even though he would have suffered that condition at some time anyway, he will be found to be negligent.

Novus Actus Interveniens

A Novus Actus Interveniens is some third party cause that breaks the chain of causation linking the defendant’s conduct to the plaintiff’s injuries.

e.g. An omission to act may break the chain as in Crowley v. VIB & O’Flynn where the failure of AIB to act, when they knew children were playing on the roof of their building was enough to absolve the architects from negligently failing to incorporate railings around the roof in their design.

Proof of Causation

The plaintiff must prove each component on his claim. Insufficient proof particularly in medical cases is a frequently used submission in defence. For this reason, res ipsa loquitur, which in effect triggers an early inference of negligence, is very popular through not often applied.

Remoteness of Damage/Loss

Despite establishing cause in fact, the plaintiff may yet fail to recover where the injury is deemed too remote or when the chain linking the plaintiff and defendant is deemed insufficiently continuous. Remoteness of damage is a cause in law analysis, and ultimately is concerned with allocating responsibility.

The rule against recovery for remote damage applies equally to intentional torts as it does to negligence.

One is not liable for all the consequences of ones actions ad infinitum. One is however, responsible for all the consequences, one actually intended.

Some cases distinguish between remote and unremote loss on the basis that one is merely the factual cause and the other is the true legal cause. Conole v. Redbank Oyster Co. Others employ terms such as ‘proximate’, ‘real’, ‘significant’, or ‘effective’ cause. 

According to the old reasonable forseeability principle, a defendant who unintentionally caused damage, could only ever be deemed liable for the natural and probable consequences of his wrongdoing.

However this rule was famously rejected by the Court of Appeal in Re:Polemis but reinstated by the Judicial Committee in The Wagon Mound.

In Re:Polemis, the Court decided to use a test based on the damage being a direct consequence of the defendant’s negligence. This was overruled in The Wagon Mound, where the Privy Council found

“It is a principle of civil liability, subject only to qualifications which have no present relevance, that a man must be considered to be responsible, for the probable consequences of his act. To demand more of him is too harsh a rule, to demand less is to ignore that civilised order requires the observance of a minimum standard of behaviour.”

Despite Wagon Mound, reasonable forseeability has no place in many cases. Cases of strict liability where test is directness of damage caused. e.g. (Rylands v. Fletcher rule, libel, trespass, breach of strict statutory duty) and fraudulent inducements resulting in the tort of deceit.

The ‘thin skull’ or ‘egg shell skull’ rule is also an exception to the general rule that damage must be reasonably foreseeable. According to this principle, the tortfeasor takes his victim as he finds him. Therefore, if the plaintiff had an underlying condition, such as a predisposition to cancer in Smith v. Leech Brain & Co. Ltd., the tortfeasor is held liable in full for the damage caused.

This was affirmed in Ireland as an exception to the Wagon Mound principle in Burke v John Paul & Co., where the plaintiff’s predisposition to a hernia, which developed as a result of using sub-standard tools, was not a bar to recovery.

Applied also in Reeves v Carthy & O’Kelly, where the defendants unsuccessfully argued that, since the only reasonable foreseeable consequence of their negligent prescription was an abdominal perforation, they were not liable for the stroke suffered by the plaintiff since that was brought on by Crohn’s Disease from which the plaintiff had suffered.

Also applied in Ireland, for recovery for psychological injury e.g. recovery for depression resulting from accident in which plaintiff suffered only moderate soft tissue injury. e.g  McCarthy v. Murphy.

According to the so-called ‘Edison rule’, the thin skull rule did not extend to loss, which was intensified by a plaintiff’s impecuniosity. The rule is based on this loss being irrecoverable since too remote.

The thin skull rule was not applied in Riordains Travel Ltd. v. Acres & Co., as in taking out a loan to secure another premises, the plaintiff was simply carrying out his duty to mitigate his own loss.

In Rabbette v. Mayo Co., the plaintiff was allowed to recover for some but not all pecuniary loss. His loss of opportunity of being unable to enter a business deal and having to enter later at a higher price was due to his own cash flow situation and nothing to do with the defendant’s. This loss was arose not solely from the defendant’s activities but from some outside circumstance of which the defendant’s had “had no obvious knowledge or means of knowledge.” 

Scale of Damage

The type of damage must be reasonably foreseeable, but not necessarily the scale of the damage. Scale or extent of damage/loss is, instead relevant to the assessment of damages or compensation. e.g. McCarthy v. Murphy, scale not relevant but forseeability of damage causing injury.

In Ring v. Power, lack of forseeability prevented the plaintiff from recovery.

Reasonable Forseeability of Injury as Applied

The test of reasonable forseeability has been applied in the context of injuries caused to rescuers.. To establish liability, it is sufficient to establish that the defendant created a situation of apparent peril. There is no requirement to prove actual peril.

e.g. Turner v. Iarnrod Eireann.

In Egan v. Sisk, where damage to a warehouse caused damage to the plaintiff’s goods, the defendant was held responsible for the value of the goods whether they were expensive furs or old masters. In this case the defendant was not responsible for the plaintiff’s inability to reprint the catalogues in time for Christmas as this was unforeseeable and was part of the plaintiff’s duty in mitigating his losses.

The forseeability test also applies to cases of nuisance, in determining remoteness of damage, even where liability is strict. Wagon Mound affirmed in Wall v. Morrissey.

