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Critically assess the Liability for Defective Products Act, 1991. 

Answer

The Liability for Defective Products Act, 1991 makes relief via the Law much more accessible to the consumer. It introduces a strict no-fault liability, which protects the weaker parties to legal relations i.e. the consumer. It was introduced as a fair means of distributing losses.

Previously the consumer when taking a case in negligence would have to prove each of the following:

· duty of care

· breach of standard of care

· forseability

· proximity

· causation

· damage

Also they many not have been able to recover for non-dangerous defects. The previous situation meant that effectively, claims were inhibited against negligent producers, especially where the damages didn’t seem to justify a lengthy adversarial legal dispute.

The new statute brought into effect legislation, which stated that “the Producer should be liable for damage caused by a defect in his product.” This has made justice much more accessible to consumers and introduced equity into the relationship between consumer and supplier/producer.

Consumers no longer have to prove all of the elements previously required for an action based in negligence under Common Law.

Also Consumers who have received a product second hand and may not have a contractual relationship with a retailer or producer are now protected under this legislation. Also where a retailer/imported goes into liquidation, the end consumer can still recover from the original producer for damage caused by a faulty product.

S(2) of the 1991 Act provides that the producer is liable in damages in Tort for ‘damage’ caused wholly or partly by a defect in the ‘product’. This clearly purports to establish a strict liability.

‘Product’ is defined as all moveable saleable goods that have been industrially processed. Since 2000, product now includes ‘primary agricultural products which have not undergone industrial processing’.

‘Producer’ is widely defined, includes manufacturers/producers of the finished products, component parts or raw materials, and processors of agricultural produce. Also, definition is extended to include importers where goods are imported into the EC.

A supplier may constitute a ‘producer’ where:

· the identity of the producer cannot be discovered by reasonable steps

· the injured party requests the supplier to identify the producer

· the request is made within a reasonable time of the damage; and

· the supplier fails to yield the information within a reasonable time.

A ‘producer’ may also be the parties who hold themselves out to be the ‘producer’ such as where a part puts a trademark of business name on a product.

Another clear advantage of the legislation is that it clearly defines what ‘damage’ is, what a defective product is and both from the consumer/producer view point, the legislation clearly outlines each person’s obligations and defences under the Act.

‘Damage’ is defined to include death, personal or mental impairment and certain types of property damage.

Property damage is damage caused by the product to other property and does not include the faulty item itself.

Property damage under £350 is not recoverable, and only amounts in excess of this sum can be recovered.

A product is ‘defective’ when ‘it fails to provide the safety which a person is entitled to expect, taking all circumstances into account’. This differs from the focus of negligence law, which is based on whether it was reasonably foreseeable that the defect would cause the damage.

The Act’s focus is on safety and consumer expectations. The ‘circumstances’ to take into account, according to S5, include:

· the presentation of the product

· the use to which it could be reasonably put

· the time when the product was put into circulation

The plaintiff must prove that the damage was caused by a defect in the product itself.

All the plaintiff needs to prove is

· breach of duty

· damage

· causation.

This is a much smaller burden of proof than with a negligence action under Common Law. Also since liability under the act is strict, it is widely accepted that the defendant bears the burden of proving he comes with in any defence or qualifications set out in the Act.

Defences

· ‘Development risk’ defence – where the state of technical knowledge at the time was not such as to enable the defect to be discovered. e.g. EC Commission v. UK

· Defect not present when product put into circulation, but emerged after. i.e. some other intervening independent agent caused defect.

· Producer of raw materials can say defect was caused by the design, assembly or processing of finished product rather than any defect with the raw materials.

· The producer did not put the product into circulation.

· Defendant neither produced nor distributed products in the course of a business nor for sale or an economic purpose.

· Defect arose due to the compliance with National/EC mandatory law.

The right to sue expires three years from date of accrual or date plaintiff became aware of the damage, the defect and identity of the producer.

There is a ten-year upper limit from when the product was first put into circulation.

Another advantage of this act is that potential liability under the 1991 Act can’t be excluded or waived., so that recourse may still be had under the Act where other causes of action are shut off by reason of exclusion clauses or waivers in a contract.

In summary, the act makes recourse to the Law and relief much more open the consumer. It makes the producer and retailers (in some circumstances) of an item responsible for their actions. This act may prevent dangerous defective products coming onto the market in the EC and Ireland, and as a result lives may be saved. We have yet to see cases being taken under this legislation, but I am confident that the legislation will be used over the coming years and when used, I am sure the Courts will make an example of the offenders in order to deter similar conduct and in order to show that any breach of the legislation is a very serious matter.

It also makes it far easier to sue for defects and protects the consumer from the stronger party to the agreement, this is especially important where a consumer may have been lured into a purchase and may have his ‘rights’ limited under a contract.

