The Law of Torts, Assignment One

Week Two
Ian Ryan

Professional Law School, Griffith College

13th June 2003
Week 2 Q1 March 2001

Miriam, a surgeon, recently carried out plastic surgery on Eithne’s nose, using a revolutionary new technique. The procedure carries a slightly increased risk of damage to facial nerves compared to existing techniques, but greatly improves the effectiveness of the surgery in the vast majority of cases. Miriam had given Eithne a general warning that all surgery carried an element of risk, but that the risks in respect of this procedure were substantially the same as any alternative procedure; she gave no specific warning about the risk of facial nerve damage. The technique employed by Miriam is only used by 10% of plastic surgeons and of these only half give a warning about facial nerve damage. Eithne suffered some damage to her facial nerves as a result of the surgery.

Advise Eithne to any cause of action she may have against Miriam. Would your advice differ if the technique employed by Miriam was used by 40% of plastic surgeons?

Answer

Based on the facts of this case, I would advise Eithne that she could base her action against Miriam on two arguments. My first argument is that Miriam was negligent in the choice of procedure carried out on Eithne due to the new higher risk element.

My second argument would be that Miriam was negligent in respect of failing to disclose fully to Eithne the higher risks associated with the procedure and also failing to advise Eithne that she could have undergone a less risky alternative procedure.

We know that in cases of Negligence, the plaintiff must prove the following on the balance of probabilities:

1. A duty of care (between the plaintiff and defendant).

2. A breach of that duty by the defendant (or a failure to exercise the standard of care owed in the circumstances).

3. Injury.

4. A causative link between the breach of duty and injury.

It is obvious from the facts of our case that a duty of care existed between Miriam, the surgeon and Eithne, the patient. It is also apparent from the facts that but for this procedure Eithne would not have damage to her facial nerves.

We can prove that as a result of the procedure the facial nerve damage resulted. The difficult part to prove is that there was a breach of the duty of care by Miriam.

With regards to Professional Negligence, it is recognised from the case of Bolam V. Friern Hospital Management Committee that a professional person is not guilty of negligence if he has acted in accordance with a practice accepted as proper by a responsible body of fellow practitioners skilled in that particular art. This defence to negligence is known as the “General or approved practice” such that where the defendant follows a general or approved practice, he is not negligent unless it is shown that no reasonable or prudent practitioner would have acted likewise in the circumstances. Furthermore from observations mage in Block V. McKay we know that members of a profession “are not to be held responsible for results, but only for the kind of services rendered by them”.

To succeed in our first argument that Miriam was negligent in her choice of procedure, we must look at the facts. We know that the procedure used by Miriam is only used by 10% of surgeons. Another way of looking at this is that 90% of surgeons choose to use a different method to Miriam. We would therefore base our argument on the cases of Dunne V. National Maternity Hospital and Edwards V. Jenkins and present the argument that Miriam in her choice of procedure deviated from the general or approved practice in choosing this newer higher risk technique. We would have to argue further that 9 out of 10 of Miriam’s peers would not use this choice of procedure and although there exists a small minority of peers who would use Miriam’s choice of procedure, there is a much greater body of competent professional opinion, which considers the choice to be wrong. This would be a challenging argument to put forward based on the results of a previous case such as Maynard V. West Midlands RHA but it is possible that a judge could be convinced that there exists negligence based on the metrics in our case once the argument mentioned above is advanced.

I am much more confident that our second argument could succeed much more readily. Our second argument is that Miriam failed in her duty to disclose to Eithne the full risks associated with the procedure with regards to the possibilities of ending up with facial nerve damage.

My argument would be put forward on based on the similarities of our case to that of Geoghegan V. Harris.

Although our first argument mentioned above regarding choice of procedure could be negated expert testimony from fellow peers of Miriam, no such testimony could negate the failure of Miriam to disclose material risk. We know this from looking at the previous case of Canterbury V. Spence, “the patient’s right of self decision shapes the boundaries of the duty to reveal”. This principle requires disclosure of all material information having regard to what a reasonable patient in the plaintiff’s own position would deem material.

In our case, the risk of facial nerve damage was not statistically enumerated in the problem description but we know that the risk existed and that this procedure carried a higher risk than the alternative. We also know that facial nerve damage was a risk, which was serious and could lead to serious difficulties for a patient. We also know that in Eithne’s case, the decision to have this procedure carried out was an elective decision and was not made in a busy emergency room in the course of life saving emergency medical treatment.

So based on similar facts in the case of Geoghegan V. Harris where a surgeon failed to disclose a known highly remote but serious risk (less than 1% statistical evidence), I would reiterate the findings of Judge Kearns where he said that since the injury was a known and foreseeable consequence of damaging a nerve (just as in our case), the statistical remoteness of this particular manifestation of nerve damage was immaterial from a legal point of view. Where a treatment is elective (as in our case) and the patient does not have to make an immediate decision to undergo the treatment, the practitioner must disclose all known risks, however remote of grave consequence or sever pain. Therefore it is irrelevant in our case, that of the 10% of surgeons using a similar technique to that employed by Miriam only half of them give a warning about facial nerve damage. The risk was a serious one and was definitely material in our case.

Based on our arguments, our second argument is easily made and our first would be down to the opinions of the Judge assigned to hear our case. We would really have to argue strongly based on the metrics in our case that Miriam was negligent in the choice of procedure.

If the technique used by Miriam was used by 40% of plastic surgeons, I would again make the same arguments but I believe that the first argument would fail as the size of the body of competent opinion which agrees with the technique employed by Miriam would nearly equal the size of the body who disagree with it and therefore it would be extremely difficult to prove that Miriam was negligent in deviating from the approved or accepted practice.

