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Damien owns a farm on which some rare species of birds began to nest. This was rapidly followed by the entry on to his land by some keen ornithologists, including John (a fourteen year old boy), who ignored signs reading ‘PRIVATE, KEEP OUT’.

Damien confronted them and drew their attention to the signs, but had great difficulty in getting them to move on.

After their departure, he swiftly erected new signs, reading ‘BIRD WATCHERS KEEP OUT’ and placed them alongside his existing signs. He also placed a padlock on the gate and coiled barbed wire on the top of the gate. The following day, Damien found John and another teenager, Luke (not one of the original group of ornithologists) on his land and asked them to leave; they refused, saying that he had no right to keep them from looking at the birds.

Damien grabbed John by the collar of his jacket but Luke ran off before Damien could reach him. Luke ran to the gate and climbed over it, suffering minor injuries from the barbed wire. Damien brought John to the gate and shoved him out. John stumbled and fell in the roadway, fracturing his wrist.

Advise Damien as to any cause of action that John and Luke may bring against him, including any defences available to him.

Answer

Damien, as a land owner (and occupier) you owe a duty of care to entrants to your land. Visitors are present on you land by permission, by agreement or by right and you as the occupier must take reasonable care of their safety under the circumstances. Recreational users and trespassers merely have a right not to be injured intentionally or by the occupier’s reckless disregard for their safety.

The rare species of birds which you obviously knew about after erecting the second set of signs could be seen as a source of ‘allurement’ to children and the courts are likely to consider that a failure to prevent accidental injury to children constitute ‘reckless disregard’ under S4.

In my opinion, John may bring the following causes of action against you.

· Action based on Tort of Battery

· Action based on Tort of Assault (Threat of battery)

· Common Law Action based on negligently causing Injury

Luke may bring the following causes of action against you.

· Action based on Assault (Threat of battery)

· Common Law Action based on negligently causing Injury by showing reckless disregard for his safety by putting up barbed wire on the gate when you had knowledge that children may be drawn to your land by the allurement of the birds.

Assault is the placing of someone in reasonable fear or apprehension of immediate battery.

Battery involves the unlawful application of force to the person of another.

I suggest the following defences

To Actions brought by John

You had found John on your land previously and told him to leave. You had also erected a sign saying ‘PRIVATE, KEEP OUT’ indicating that trespassers were not welcome. Also you brought this sign to John’s attention. You took the reasonable steps of putting a pad lock on your gate and putting up barbed wire for the sole purpose of keeping trespassers from entering your land. You had no intention of wilfully harming anyone and the barbed wire could only harm someone who was committing a tort, i.e. trying to illegally gain entry to your land.

When John came back on to your land, he was trespassing. Therefore the only duty of care owed to him was, to not recklessly endanger his life or safety.

When you saw John, you quite reasonably asked him to leave. When he refused to leave, you used minimum force to remove him. You have the right to remove someone by force once they are trespassing and have refused to leave when asked.

Also if you found that John had gained entry by breaking the padlock, you could have removed him forcibly without first asking him to leave.

Your defence is that John was trespassing and that you were simply enforcing your rights as protected by Article 40.5 of Bunreacht na hEireann. You are legally entitled to protect your property provided you do not redress your grievances by private violence. “MacKnight v. Xtravision”.

You must also claim that you were not trying to ‘assault’ John, but simply asking him in a authoritive manner to leave your land. You must also report that you had to apply the minimal force necessary to get John through the gate as he was stubbornly resisting. The fact that John stumbled and fractured his wrist is regrettable but your only intention was to remove him from your property. At no time was your intention to cause any physical harm to John. In fact had John complied with your request, you would not have had to apply any force and therefore John would not have sustained any injury. You should also say that John had entered your land twice in the last two days and that on both occasions he had been asked to leave. On the first occasion you did not assault or batter John and nor did you do so on the second occasion.

To prove that John was trespassing, the following must be proved.

He intentionally or negligently entered or remained on or directly caused anything to come into contact with land in the possession of another without lawful jurisdiction.

As John is a fourteen-year-old boy, the court may decide you acted recklessly in endangering his safety, They might say that as a child he is owed a greater duty of care and they might say that he is a visitor to your land, (a licensee in old terminology) rather than a trespasser. This may be inferred because of his age and the fact that the birds were acting as an allurement.

Again you must state that your only purpose was to remove John from you land and you never intended to cause him harm.

To Actions brought by Luke

With regard to Luke, the same defences apply. You must state that Luke was trespassing, you asked him politely to leave; you never intended to batter him so he did not suffer an assault at your hands. You did not chase Luke and it was not your fault that he chose to climb over a gate through barbed wire.

The court may find that you as an occupier of land acted with reckless disregard for the safety of Luke, (even if he was trespassing) by installing dangerous barbed wire to your gate. They may find that this was negligent in through installing this barbed wire, it is reasonably foreseeable that a person coming into contact with it could be injured.

The one way you may be able to discharge this charge of recklessness is by proving that Luke was trespassing on your land and therefore he was on your land illegally. Your sole purpose in erecting the barbed wire was to prevent trespassers from illegally entering your land. The only way a person could be injured was if they persisted in a Tort, i.e. climbing the barbed wire in order to illegally enter your land. Had Luke being acting in accordance with the law, he would not have being trying to illegally enter your property and would not have injured himself. You never had the intention of harming anyone, just protecting your property as permitted by your constitutional rights. The court may decide that you are guilty of negligently causing harm to Luke but only where the court determines that recover “is in the interest of justice”.

If the court takes the view that Luke as a possible minor (age not stated in question) is a licensee on your land rather than a trespasser, this may impose a higher standard of care on you to him. In that case they will apply the following criteria in assessing whether you were reckless.

· Whether you knew of the danger. In this case it will be hard for you to state that you did not know of the barbed wire or danger associated with it.

· Whether you knew or were likely to know of the person’s presence. Again as you had already send the group on your land, you would have been aware of people coming onto your land. Also you knew that the birds nesting on your land were acting as a source of allurement to people.

· Whether the danger was one, which the occupier might reasonably be expected to provide protection for the entrant.

· Burden of the occupier in eliminating the danger, difficulty and expense.

· The conduct, which the entrant may be expected to take for his own safety.

In summary, to the charges made by both trespassers, defence is you put a padlock and barbed wire up in order to simply protect your land as permitted by the constitution.

Also the only way someone could injure himself or herself on this barbed wire was if they were committing a tort, e.g. breaking the law regarding trespassing.

At all stages, you were reasonable to the boys. You put up signs asking them to keep out; you asked them politely to leave. You never used violence or threatened them but simply removed them using the very minimum of force.

In your opinion you could state that you were removing them from your land as you were worried about them getting injured on your land by coming into contact with farm equipment, animals or slurry pits. Also if you felt personally threatened by the two trespassers you could state that you were simply acting in self defence when you came upon the two boys. It is clear that in certain circumstances it is permissible to ‘get the retaliation in first’ as in the case of Chaplin of Gray’s Inn case where it was stated that a person threatened with assault is ‘not bound to wait until the other has given a blow, for perhaps it will come too later afterwards”. 

The only way the court could say that the boys were acting reasonably in entering your land is where they needed to access them in the case of emergency. This was not the case here so that defence is not open to them.

