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The “emanation of the state” concept can provide assistance to a plaintiff attempting to employ the direct effect doctrine against a defendant”.

Critically discuss this statement, illustrating your answer by reference to the European Court of Justice’s jurisprudence on the “emanation of the state” concept.

Answer

The term “direct effect” is interpreted as meaning whether of not a provision of Community law confers rights on natural or legal persons which they may invoke before a national court and have enforced against another person or against a Member State.

Conditions applicable for Community Law to have direct effect.

1. The provision in question must impose and obligation to do something or to refrain from doing something on a Member State / Institution / natural or legal person.

2. The obligation in question must be clear and precise.

3. The obligation must be unconditional.

4. The Measure must be final.

When a provision is described as being vertically directly effective, this means that a natural or legal person may rely on such measure against a Member State or an emanation of the State.

When a provision is described as being horizontally directly effective, this means that a natural or legal person may rely on such measure against another natural or legal person.

Once the four criteria outlined above are met, Treaty provisions may be both vertically and horizontally directly effective.

e.g. Van Fend en Loos, Reyners v. Belgium, Defrenne v. Sabena and Bosmann v. UEFA.

Regulations are directly applicable and can be relied upon to create rights for individuals which will be protected by the Court.

e.g. Politi, Leonedio v. Italian Ministry for Agriculture and Forestry (1972).

Decisions are binding on the addressee and can therefore be relied upon by such addressee in court.

Originally it was stated that Directives could not be directly effective but despite this the Court of Justice in a series of revolutionary judgements has in fact decreed that Directives may in fact be directly effective.

It is only where the Directive is not implemented on time or is implemented incorrectly by the Member State, that the question arises as to whether the Directive confers rights, which must be enforced at the national level. 

It was not until 1984 that the Court of Justice has the opportunity to decide against whom a Directive could be invoked. Were Directives only vertically directly effective and thus only impose obligations on Member States or could they be relied on against other individuals (horizontal effect)?

In Marshall v. Southampton Health Authority (1984), the Plaintiff, a dietician employed by the Defendant was dismissed at the age of 62, on the basis that she had passed the retirement age for women (60 years). The policy implemented by the Defendant was that women would retire at 60 and men at 65 as this would reflect their entitlements to a state pension. The Plaintiff’s claim was based inter alia on the provisions of the Equal Treatment Directive, Directive 76/207/EEC which had not been implemented in Britain. The issue arose in the case as to whether of not the Defendant could be defined as the “Member State” or if it was not, could the Directive be relied on in its private capacity.

The Court of Justice found that a Directive of itself cannot impose obligations on an individual and no provision thereof can be relied on against such a person. In this case however, the Plaintiff was able to succeed against the Defendant because the Defendant was according to the Court, an “emanation of the state” and its capacity as employer or public authority was irrelevant.

Therefore Directives are only vertically directly effective and not horizontally directly effective. The Marshall decision has led to injustices on occasion where persons could win or lose cases solely on the basis of the legal status of the Defendant.

This rather harsh approach had been endorsed in more recent years by the Court in the cases of Faccini Dori (1994) and El Corte Ingles (1996).

To alleviate the Marshall situation the Court has developed the emanation of the state doctrine which permits suits to be taken against all state agents where rights are violated as a result of the non-implementation of a Directive. This doctrine gives the concept of the “state” the widest definition possible and permits an increased reliance on Community law at national level.

The Court of Justice has permitted Directives which meet with the four conditions previously discussed to be invoked against inter alia:

· regional or local authorities (Fratelli Constanzo [1990])

· constitutionally independent authorities responsible for the maintenance of law and order (Johnston v. Chief Constable of the RUC [1996])

· and the University of Cagliari (Scholz [1994])

as emanations of the state. 

The Court of Justice has defined an “emanation of the state” in the case of Foster v. British Gas (1990) in the context of a dispute as to whether or not prior to privatisation, British Gas could be interpreted in such a manner.

The Court considers that bodies meeting the following description constitute an emanation of the state:

“a body, whatever its legal form, which had been made responsible, pursuant to a measure adopted by the State, for providing a public service under the control of the state and has for that purpose special powers beyond those which result from the normal rules applicable to relations between individuals”.

In that case after receiving the European Court’s opinion, the House of Lords defined the Defendant as an emanation of the state against which the Directive in question could be invoked.

This concept of an “emanation of the state” has empowered individual members of the European Community to great effect. The non-implementation of Directives or breaches of Directives by either a State or an emanation of the state can now lead to individuals successfully enforcing their rights in the courts. This is a fundamentally important mechanism as there is no point in the EC drafting and implementing legislation, if individual Europeans can no rely on it to enforce their rights.

This concept has proven the flexibility the Court of Justice will show in order to protect the rights of the lesser parties where their government or emanation of the state has failed them in some regard.

With regards to directives, it is still unfair that on the basis of whether an organisation is public/private etc that a person may or may not be able to rely on rights created by the Directive itself, however it is better than individuals having no rights at all.

I think this is a very valid lever that the European Community have used to help Member States and organisations within them to take notice of European Community legislation and to be aware of the consequences of breaching that it.

One needs to be cautious in considering whether or not an organisation is truly an emanation of the state. In the case of Doughty v. Rolls Royce , the Court of Appeal in England held that although the company was owned in its entirety by the Crown, it did not recognise it as an emanation of the State.

An Irish case where the concept of an emanation of the state has been successfully relied upon is the case of Coppinger -v- Waterford County Council & Ors.[1998]. This a recent example of the Irish Courts giving full effect to Community law and providing effective protection for breach of Community law rights. 

In this case the Plaintiff suffered a serious road accident when he collided with a stationary truck and his car went under the truck. The Plaintiff claimed that if the truck had been fitted with an under-run protection device, as required by Council Directive 70/22/EEC (as amended by Directive 79/490/EEC), that his injuries would not have been so serious. Mr. Justice Geoghegan noted that he must first decide whether the Defendant County Council was an emanation of the State. He held that, according to the rule in Foster -v- British Gas, a County Council could be held to be an emanation of the State.

He went on to hold that the obligation under the Directive to fit such a protective device was sufficiently clear and precise to permit the Plaintiff rely upon the principle of Direct Effect. In those circumstances he concluded that there had been a breach of the Directive for which the Defendant was responsible as an emanation of the State and that the breach caused the serious aspects of the injury in the particular case. On that basis he held that the Defendant was liable in damages to the Plaintiff.

This case is an excellent example of the relevance of European Union Law to everyday Irish Legal cases including cases based on negligence in Tort.

