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Member States who implement Directives poorly can now face an action in damages for breach of EC law by aggrieved citizens who suffer damage as a result of the state’s failure to implement directives properly.

Answer

Introduction

EU law is an ever-evolving area of Law where we can see through various judgements the establishment of rules regarding how individuals may rely on EU Treaties, Directives and regulations to establish rights for them, which will be protected by the Courts.

This journey of evolvement started in the 1960s with the establishment of the concept of “direct effect” and also “the emanation of the state” which were two mechanisms which allowed the laws of the European Community have a real effect on the lives of everyday people.

Although the topic in question is State liability for failing to implement directives properly, I feel that to discuss this, we must first discuss the establishment of the rules regarding state liability in general.

The term “direct effect” is interpreted as meaning whether of not a provision of Community law confers rights on natural or legal persons, which they may invoke before a national court and have enforced against another person or against a Member State.

Conditions applicable for Community Law to have direct effect.

1. The provision in question must impose and obligation to do something or to refrain from doing something on a Member State / Institution / natural or legal person.

2. The obligation in question must be clear and precise.

3. The obligation must be unconditional.

4. The Measure must be final.

When a provision is described as being vertically directly effective, this means that a natural or legal person may rely on such measure against a Member State or an emanation of the State.

When a provision is described as being horizontally directly effective, this means that a natural or legal person may rely on such measure against another natural or legal person.

Introduction of State Liability

Non Implementation of Directives

During the 1990s jurisprudence starting with the Francovich case has greatly increased the enforceability of Community law by ensuring that in certain circumstances an individual who sustains loss or damage as a result of the non-implementation of a Directive by a Member State may be entitled to compensation for such loss from the Member State concerned.

This new cause of action has increased the pressure on Member States to implement Directives on time and in recent years Member States have been much more diligent in this respect.

The first case where State liability arose is Francovich & Bonifaci v. Italy where the Applicants were the employees of undertakings, which had become insolvent. The employees were owed various amounts in wages arrears by their employer. Directive 90/987 required the Member States to introduce legislation to protect such employees by 1983. Italy had failed to do so and was subject to a successful prosecution by the Commission in the European Court under Article 226. Italy failed to comply with the Court’s declaration that it was in breach of its obligations and the Applicants later sought reparation in the Italian courts claiming that the Directive was directly effective.

When the matter came before the Court of Justice the Court found that the Directive was not directly effective in that the provision of the Directive regarding the Institution to be established to operate the fund to protect such employees was not sufficiently clear to be relied on. The contention as to direct effects failed.

Normally the case would have concluded at that point but the Court of Justice went on to state that in certain circumstances an individual may be entitled to claim compensation for loss sustained as a result of the non-implementation of a Directive on the basis that the principle of state liability for damage caused by infringements of Community law was inherent in the scheme of the Treaty and that the principle of effectiveness required compensation to be payable in such cases.

According to the Court in Francovich three conditions must be complied with for compensation to be recoverable:

· The result laid down by the Directive must attribute rights to individuals.

· The content of those rights must be identifiable from the provisions of the Directive.

· There must be a causal link between the failure of the Member State to fulfil its obligations and the damage suffered by the individual.

The Court of Justice stated that it is for national law to determine which national courts will have justification to dispose of such claims. The Court did state however that procedural rules governing such claims cannot be less favourable than the treatment of similar claims under national law and must not make it practically impossible to recover damages. The national court is not allowed to rely on the fact that under national law an individual may not sue the state or that no procedural rules exist permitting this.

The Francovich approach operates as an alternative cause of action to direct effects; it is both independent and separate from the concept of direct effects yet both can be pleaded in the one case. It should be borne in mind that due to the Marshall judgement there is no horizontal direct effects for directives and therefore Francovich is particularly appealing when the action under direct effects would have been against another individual but is barred by the Marshall ruling. In these circumstances an action should be brought against the Member State for the loss incurred due to the non-implementation of the Directive. However the Francovich approach has the advantage of not requiring the conditions for direct effect to be proved before compensation is recoverable.

The Francovich case conferred a right on individuals to recover damages from a Member State for a loss suffered as a result of the non-implementation of a Community Directive. The most important question posed after that judgement was whether a right to damages existed for a breach of other provisions of EU law by a Member State such as the Treaties or EC Regulations? Furthermore commentators wondered whether the Francovich cause of action could only accrue in cases where the Member State in question had been the subject of a successful infringement action taken by the European Commission under Article 226.

State Liability for a Breach of the Treaties

In the joined cases of Brasserie du Pecheur and Factortame in 1996, the Court of Justice was given a further opportunity to examine this area in the context of two cases referred from courts in different Member States to the Court of Justice where the States concerned were alleged to have breached different provisions of the EC Treaty.

In Brasserie du Pecheur, a French beer producer claimed that it was forced by the relevant German authorities to discontinue exports into Germany in 1981, as it product for not comply with the German Rheinheitsgebot. This law was subsequently found by the Court of Justice to be incompatible with Article 28. Some time afterwards the French producer instituted proceedings seeking damages before the German courts.

In Factortame, the UK Merchant Shipping Act 1988 which was introduced to prevent fishing by Spanish vessels and nationals in UK territorial waters and which established certain requirements such as nationality, residence and domicile had been successfully challenged. Spanish fishing concerns then instituted proceedings seeking damages before the British courts.

Unlike the Francovich case both Treaty provisions in these cases had in fact been held earlier cases to be directly effective. Certain Governments submitted to the Court of Justice that in such cases there should be no right to damages as Community law already provided a legal remedy to enforce rights.

This was stoutly reject by the Court which held that the “principle of effectiveness” would be impaired if individuals were unable to seek reparation where their rights were infringed by a breach of European Community law. This had been the case in Francovich and was doubly so here where rights conferred by directly effective provisions of Community law were violated. The court held that the right to preparation was the necessary corollary of the direct effect of the provision of Community law.

The Court found this principle to be inherent in the scheme of the Treaty and stated that it held good for any case in which a Member State breached Community law, whatever the organ of the State whose act or omission was responsible for the breach.

The Court went on to draw a distinction between the conditions applicable where liability on the part of Member States arose due to the adoption of legislation where the Member States enjoyed a wide discretion under Community law and the Francovich situation where the discretion enjoyed by Member States was narrower.

The wide discretion cases:

Where a Member State acts in a filed where it has a wide discretion comparable to that of the Community institutions when implementing Community policies, liability will only arise where:

· The rule of law infringed is intended to confer rights on individuals;

· The Member State has committed a sufficiently serious breach of EC law.

· And where there is a direct causal link between the breach by the Member State and the damage sustained.

The narrow discretion cases:

With the narrow discretion cases all that is required to be proved is that is should be possible to identify the content of the rights sought to be relied upon and there should be a causal link between the breach and the damage. The Court did no refer to any requirement that there be a sufficiently serious breach of EC law.

State liability for failure to implement a Directive correctly

One case worth noting regarding this area of law since the judgment in Brasserie du Pecheur is R. v. HM Treasury, ex parte British Telecommunication Plc where the Court was faced with a claim for damages due to the timely but incorrect implementation of a Directive. The Court of Justice ruled that the wide discretion conditions specified in the Brasserie du Percheur judgement will be applicable to a situation where a Member State incorrectly implements a Directive. By way of justification the Court repeated its remarks in the Brasserie du Pecheur case that this restrictive approach to liability applies because Community Institutions and Member States legislatures should not be hampered by the fear of actions for damages taken by individuals as a result of legislative action, which may affect individual interests.

The Court ruled that there had been no sufficiently serious breach of Community law in this case as the misunderstanding by the Member State of the Directive was understandable, that the Court itself had not had an opportunity to explain the relevant provisions of the Directive in any previous decision and that the European Commission had been satisfied with the purported implementation of the Directive by the United Kingdom. As a consequence no compensation was recoverable.

It is worth noting that in the case of Dillenkofer and Others v. Germany, the Court had a chance to revisit its jurisprudence in Francovich, in the context of a case concerning a group of individuals who sought damages from Germany for the late implementation of a Directive. In this case the failure to implement the Package Holidays Directive on time led to a group of holidaymakers having to pay for their own journey home when their tour operators became insolvent. The Directive required Member States to establish a fund to cover such emergencies.

Interestingly, the Court reject the apparent distinction between narrow and wide discretion cases by ruling that the legal condition to be applied when determining State liability are in fact the same irrespective of whether the Member State is acting within narrow or wide categories. This means that in all cases it will be necessary to show that the Member State’s breach of Community law is sufficiently serious for damages to be claimed. The Court defined the phrase “sufficiently serious” by stating that where the Member State concerned manifestly and gravely disregards the limits of its powers and the other conditions are met, compensation will be payable. According to the Court the complete failure by a Member State to implement a Directive as in Francovich or Dillenkofer will in itself constitute a sufficiently serious breach of EC law. In such circumstance Plaintiffs will be able to recover damages where the Directive was intended to confer rights on them and where they can show a causal link between the damage sustained and the breach committed by the Member State.

In summary from the jurisprudence established since the 1960s, it can be seen that a Member State may held liable for either failing to implement a Directive or for implementing a Directive incorrectly. However from the cases we have seen that it is far easier to establish such liability for non-implementation as oppose to poorly implementing. In my opinion this is a just situation as at least with the latter situation, the Member State in question has made the effort to actually implement the Directive. Directives can be by their very nature, quite complex pieces of legislation where it is quite reasonable that mistakes in their implementation could be made. On the other hand for a State to completely ignore the implementation of a Directive is wrong, as they are given a great deal of notice of the implementation dates. It is right that the Court of Justice is more lenient with regards to poorly implemented Directives and that it is quite strict in cases were Directives have not been implemented.

