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“In case 26/62 Van Gend en Loos v Nederlandse Administratie der Belastingen [1963] ECR 1, the European Court of Justice implicitly recognised that Community law has primacy over National Law. This primacy has since become known as the principle of Supremacy of Community Law”.

Critically discuss this statement by reference to the Van Gend en Loos judgement, and other relevant leading ECJ judgements in this area.

Answer

Van Gend En Loos was the first case where the European Community through the Court of Justice outlined that Community law must be followed by individual member states and further that individuals could rely on the rights created by this Community Law in cases where National Law was in conflict. Van Gend En Loos was a trader who took a case challenging the Dutch rules, which reclassified the tariff for importing ureaformaldehyde in breach of Article 12 (as it was known than) of the treaty of Rome.

The Court found that a breach had occurred and went further to state:

“Independently of the legislation of the Member States, Community law not only imposes obligations on individuals but it also confers upon them rights which became part of their legal heritage. These rights arise not only where they are expressly granted by the Treaty, but also by reason of the obligations which the Treaty imposes in a clearly defined way upon individuals as well as upon the Member States and upon the Institutions of the Community”.

This case was a major step forward in the establishment of the Supremacy of Community Law. Before this case, there was no direct statement on Supremacy and the only hints about the Supremacy were given by the following:

Under Article 226, one Member State could be brought before the Court of Justice for a breach of Community law. In the event that this meant giving more weight to national law than Community law then it seems that this would be no defence. 

Also under Article 227 one Member State could bring another Member State before the Court on the same grounds.

Also Article 234, permits national courts to seek the assistance of the Community Court regarding a point of Community law. This would hardly have been the case had National law taken precedence over Community law.

In 1964, the Court had another chance to examine the Supremacy of Community law when the case of Costa v. ENEL came before the Italian courts. This was a case where the plaintiff Costa took a case against ENEL, arguing that its nationalisation of the Electricity supply in Italy was a breach of Community Law. The defendant argued that a reference to the new European Court of Justice would be unnecessary as the Italian Court would be bound to apply national law irrespective of the outcome.

This time the European Court of Justice delivered a very definite statement outlining that in all cases, Community law must take precedence over the National law of a member state.

“The integration into the laws of each Member State of provisions which derive from the Community, and more generally the terms and spirit of the Community, make it impossible for a Member State, as a corollary, to accord precedence to a unilateral and subsequent measure over a system accepted by them on the bases of reciprocity. Such a measure cannot therefore be inconsistent with that legal system. The executive force of Community law cannot very from one state to another in deference to subsequent domestic laws without jeopardising the attainment of the objectives of the Treaty”.

There have been a number of cases since this one, which have firmly established the Doctrine of Supremacy.

In the case of Michele (1966), the Court held that a national court could not decide that a provision of the ECSC Treaty was unconstitutional having regard to a national Constitution as such a claim would be a source of disruption for the Community and would be contrary to the principle of accession on the basis of reciprocity.

The Court stated in Walt Wilhelm v. Bundeskartellant (1969) that the national courts of Member States remained free to apply domestic law but only insofar as it did not hinder the uniform application and interpretation of Community law.

In the case of Nold v. Commission (1974), the Court stated that it was not its function to ensure that national law is respected. In any conflict with Community Law, the national court has a duty to apply Community law.

In the case of Internationale Handelsgesellschaft (1972), the court took a further step by stating that irrespective of the reasoning, Community law must take precedence over national law. This was a case where it was argued that the Community Laws in question ran counter to the fundamental human rights as formulated by the Constitution of the Member State (Germany).

Despite this statement, the Court went on to find in the case of Stauder v. City of Ulm, that any Community secondary legislation which could conflict with domestic constitutional rights of the people of a Member State would be scrutinised by the Court.

In the cases of Politi and Marimax (both 1971) the Court held that EC regulations take priority over national law in the event of a conflict.

We know from the case of Simmenthal (1978) that the Supremacy of Community Law is automatic and immediate. In this case, the plaintiff was challenging the legality of having to pay an inspection fee when importing beef from France into Italy. This inspection fee was in breach of two EC regulations which had been adopted and also contrary to the Treaty itself.

The Defendant made two arguments which were completely rejected by the European Court of Justice. The first argument they made was that Italian law must prevail as the National law had been adopted after the Community Regulations. The second argument put forward was that even of the Italian Law conflicted, it was appropriate for this law to be followed until it was declared unconstitutional by the Constitutional Court.

The Court of Justice declared, the because of Community precedence, any conflicting national provisions were automatically inapplicable once the Community measure was in force, and also that it was up to the national courts to render conflicting National laws void but they cannot apply a conflicting National measure.

To ensure the efficacy and uniformity of the application of Community rules, the Court has declared that only the Court of Justice may render Community secondary legislation void. e.g. Foto Frost.

Another clear sign of the Supremacy of Community Law is outlined in Article 249 which provides that Community Regulations are ‘directly applicable’ i.e. they enter into force in the domestic legal systems of the Member States immediately.

From the above cases, we can see that European Community Law is now an integrated part of the everyday legal system in Member States. For a striking example of this, one has only to look at the case of Coppinger v. Waterford County Council where the Plaintiff was able to successfully rely on the Defendant’s breach of a Community Directive to win his case. It can be safely regarded, that as Europe becomes more integrated over the years to come, Community Law will continue to effect everyday Irish legal cases to a greater effect in areas where previously unheard of. eg. Personal injury claims such as the Coppinger case.

