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Discuss the criteria, which an applicant for a mandatory interlocutory injunction must meet. Your answer should make reference to relevant case law.

Answer

An injunction has been defined as an order of the court requiring a  person to do, or to refrain from doing a particular act.

A mandatory interlocutory injunction is an order requiring the performance of a particular act, which is granted prior to the full hearing of the dispute between the parties. It is granted on the next available motion day until trial or further order.

The interlocutory injunction is a temporary measure pending the hearing of the action and is granted so as to prevent the plaintiff from suffering loss due to delays in the court lists. “The essential aim of an interlocutory injunction is to preserve the status quo existing between the parties to an action until the trial of the issue in dispute can take place.”

Original Requirements in order to get a mandatory interlocutory injunction

Originally an applicant for a mandatory interlocutory issue would have to prove that he had a prima facie case. (Before the 1975 decision American Cyanamid).

The American Cyanamid Case – New Rules.

A central issue in our examination of the interlocutory injunction concerns the applicable principles for the granting of such injunctions. In common with all injunctions, the grant of an interlocutory injunction is always discretionary. Prior to 1975, an interlocutory injunction would only be granted if, on the evidence before the judge, the applicant had a prima facie case, i.e. it was probable that he would succeed in his claim at the hearing of the action. This test was extremely restrictive and in American Cyanamid v. Ethicon Ltd., Lord Diplock in the House of Lords finally rejected the prima facie case test. The plaintiff obtained an interlocutory injunction to restrain the defendants from marketing surgical products in alleged infringement of the plaintiff’s patent.

Lord Diplock stated that the test for the grant of an interlocutory injunction was as follows:

The plaintiff has to establish

a. that the plaintiff’s claim was not frivolous or vexatious, in other words that there was a ‘serious question to be tried’, and where this was established, the court had to go on to

b. consider the balance of convenience which involved assessing the probable implications for both parties should relief be granted or refused. In considering the balance of convenience the most important factor is

c. the adequacy of damages. Another related issue is whether the plaintiff would be able to pay any damages, which may be awarded at the trial of the action.

The court was required to firstly consider whether, if no interlocutory order was made and the plaintiff were to succeed at the trial in establishing an entitlement to a permanent injunction, he would be adequately compensated by an award in damages. The court also had to consider whether the defendant would be adequately compensated by an award of damages if the decision went against him at the interlocutory stage but he was ultimately successful at the trial.

The American Cyanamid test was first formally adopted in this jurisdiction in the important case of Campus Oil Ltd. v. Minister for Industry and Energy. However, it may be noted that the Irish courts showed signs of a retreat from the prima facie case test as far back as 1961 (in Educational Co. of Ireland v. Fitzpatrick, a decision of Lavery J.). In Campus Oil, Keane J granted an interlocutory injunction on behalf of the state and applied the test propounded by Lord Diplock in American Cyanamid. He stated that probability of success at the full hearing was not the proper test to be applied by the court in deciding to grant or refuse an interlocutory injunction. This decision was upheld by the Supreme Court. O’Higgins C.J. stated that, in his view:

Irish View – Whether a fair bona fide question has been raised?

The test to be applied is whether a fair bona fide question has been raised by the person seeking the relief. If such a question has been raised, it is not for the Court to determine that question on an interlocutory application; that remains to be decided at the trial. Once a fair question has been raised… then the Court should consider the other matters, which are appropriate to the exercise of its discretion to grant interlocutory relief. In this regard, I note the view expressed by Lord Diplock in American Cyanamid v. Ethicon. I merely say that I entirely agree with what he said.

Rules in Ireland and UK after American Cyanamid and Campus Oil Case

Therefore, we may state that both in this jurisdiction and in England the rule is that the court must be satisfied that the plaintiff’s case is not frivolous or vexatious and that there is a serious question to be tried. Once that is established, the governing consideration is the balance of convenience. If the balance of convenience does not clearly favour either party, then the preservation of the status quo will be decisive.

It was reiterated by the English High Court in Derby & Co. v. Weldon that “at the interlocutory stage, it is no part of the court’s function to resolve conflicts of evidence on the affidavits nor to resolve difficult questions of law.”

It is important to note that the American Cyanamid test is not applied:

a. Where the plaintiff proves he has a clear undisputed legal right and that there is no arguable or possible defence to the action against the defendant. In such circumstances, the interlocutory injunction should be granted as of right.

b. Where there is no prospect of a full trial of the case. In other words where the judge hearing the interlocutory application will effectively decide the dispute between the parties. In these circumstances Hanbury & Martin state that it is best to decide on the basis of the relevant strength. The courts decision on the interlocutory application will have the effect of settling the dispute between the parties where the parties do not have the funds to sustain a trial of the action and also where the time period for which the injunction is required, is short.

Justification for exception to American Cyanamid / Campus Oil – where cases are not going on to full hearing.

Indeed when Lord Denning sought to deviate from the general principles of the American Cyanamid test in Fellowes v. Fisher and revert back to the prima facie case test, his reason for doing so was that most cases never went to trial.

Cases such as Shepherd Homes Ltd. v. Sandham and Bristol & West Building Society v. Marks & Spencer illustrate the fact that the courts are increasingly ready to grant mandatory interlocutory injunctions. In the former, the defendant erected a fence in breach of covenant, which the plaintiff sought to have removed. Megarry J. said that the case had to be unusually strong and clear before a mandatory interlocutory injunction will be granted. The court must feel a high degree of assurance that at the trial it will appear that the injunction was rightly granted and this is a higher standard than is required for a prohibitory injunction. On the facts, and especially in light of the plaintiff’s delay, the preservation of the status quo required that the injunction be refused.

Another reason for getting an injunction is that if the respondent is not in a position to pay damages should the decision go against them at full hearing.

One authoritative enunciation of the American Cyanamid/Campus Oil principles by the Irish Supreme Court is seen in Westman Holdings Ltd. V. McCormack. In this case, the plaintiff applied for an interlocutory injunction preventing the defendants, who had been employed by a company from which the plaintiff had bought a business, picketing their premises. The Supreme Court upheld the grant of the interlocutory injunction by the High Court. Even though the loss which would be suffered by the plaintiff pre-trial would be exclusively pecuniary should the injunction be refused. “ the combination of the inability on the part of some of the defendants to pay damages and potential immunity from liability of the trade union, made it improbable that the plaintiff would, if refused an injunction would be able to obtain compensation.” Finlay C.J. in his judgement firmly endorsed the American Cyanamid test and stated that he was satisfied that once a conclusion is reached that the plaintiff seeking an interlocutory injunction has raised a fair question to be tried at the hearing of the action in which, if he succeeded, he would be entitled to a permanent injunction, that the court should not express any view on the strength of the contending submissions leading to the raising of the fair and bona fide question, but should proceed to consider the other matters which then arise with regard to the granting of an interlocutory injunction, i.e. (1) are damages an adequate remedy for the applicant, (2) are damages an adequate remedy for the respondent?

Duration in time of full hearing should not be a bar to interlocutory relief.

In the case of An Post v. Irish Permanent Plc, which concerned alleged passing off in relation to the term ‘savings certificate’, Kinlen J. granted the interlocutory injunction sought holding that there was a serious question to be tried and that the balance of convenience favoured the granting of the order. He rejected the argument that the fact that the matter was likely to be tried quickly was an important consideration.

Instances where Interlocutory injunction may be refused

Not meeting balance of convenience requirements

B. & S. Ltd. v. Irish Auto Trader, arose out of an allegation that the defendants were guilty of the Tort of Passing Off. However, the trial judge refused the application on the basis that, since the defendant had acted bone fide and had shown at the interlocutory stage that there was unlikely to be confusion between the two titles, therefore the balance of convenience lay in refusing the relief sought

Damages a more adequate remedy

In Smithkline Beecham Plc v. Antigen Parmaceuticals Ltd., the plaintiff applied for an interlocutory injunction to restrain the defendant from passing off its product as the plaintiff’s and from infringing the plaintiff’s trademarks. The plaintiff distributed and marketed the product “Solpadene”, the defendant applied to register an analgesic under the name “Solfen”. The learned trial judge had to consider whether there was a serious question to be tried as to the likelihood of association of the defendant’s sign with the plaintiff’s registered trademark. He also considered whether there was a serious question to be tried on passing off grounds and whether damages would be an adequate remedy. Having regard to all these factors, relief was refused.

In the recent High Court decision, Ryanair Limited v. Aer Rianta cpt, Kelly J. held, in refusing the application for interlocutory relied, that where the court concludes that damages would be an adequate remedy for the mischief complained of by the applicant and the respondent would be in a financial position to pay them, no interlocutory injunction should normally be granted, however strong the plaintiff’s claim appears to be. Here the applicant was seeking two interlocutory injunctions, the first to restrain the respondent from imposing and recovering certain monetary charges relating to its activities at Dublin Airport, the second sought to restrain the operation of ‘rules of conduct’ promulgated by the respondent in December 2000. The learned trial judge consider the second injunction sought to be a quia timet injunction and was not satisfied that there was a sufficient risk of future injury to the applicant to justify the immediate grant of the injunctions sought. (following Szabo v. Esat Digifone).

Undertakings (of applicant) in Damages not sufficient – Remember he who seeks equity, must do equity.

In Pasture Properties Ltd. v. Evans. Interlocutory relief was refused in circumstances where trespass was alleged in a boundary dispute. It was held that the applicants undertaking in damages was inadequate, and in any event, the balance of convenience favoured refusing the relief.

Summary – Current Irish Position

The applicant has to establish

a. that his claim is frivolous or vexatious - ‘serious question to be tried’

b. balance of convenience lies with granting the relief to the applicant

c. applicant must provide adequate undertakings in damages, should he not succeed at the full hearing.

d. If the following condition is met, the applicant does not have to prove a – c, where the plaintiff proves he has a clear undisputed legal right and that there is no arguable or possible defence to the action against the defendant. In such circumstances, the interlocutory injunction should be granted as of right.

e. Exception to above requirement is where there is no prospect of the case going on to full trial, in this instance the Court may look for a prima facie case before granting interlocutory relief.

