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Kevin Ryan agrees to sell his holiday home to Jim O’Brien for £150,000. They shake hands and Jim gives Kevin a cheque for £1,000. Kevin gives Jim a hand written receipt, which states, “I, Kevin Ryan, acknowledge that I have received £1,000 from Jim Ryan as a deposit for the purchase of my holiday home”. Sarah hears that Kevin’s property is for sale and makes an offer of £160,000. Can Kevin sell to Sarah without being in breach of contract with Jim?

Answer

Introduction

A contract is an enforceable agreement. In order for an agreement to be considered a contract, the following conditions must be met. 

· There must be an offer and an acceptance.

· There must be an intention to create legal relations.

· There must be sufficient consideration.

“An offer may be defined as a clear and unambiguous statement of the terms upon which the offeror is willing to contract, should the person or person to whom the offer is directed decide to accept.” – Clark, Contract Law in Ireland.

The existence of a valid contract does not necessarily mean that such a contract can be enforced. Validity and enforceability are distinct concepts, despite the logical difficulties, which this creates. The distinction arises in this jurisdiction primarily from the provisions of the Statue of Frauds (Ireland), 1695 which provides that:

“No action shall be brought whereby to charge the defendant on certain classes of contracts unless the agreement upon which such action shall be brought, or some memorandum or note thereof, shall be in writing, and signed by the party to be charged therewith, or some other person thereunto by him lawfully authorised.”

This means basically that certain contract can be enforced against a person only if the terms of the contract are evidenced in writing and signed by that person.

This applies to the following types of contract

· Contracts relating to special promises for the debt default or miscarriage of another person. (e.g. going guarantor for someone)

· Contracts for any agreement that is not to be performed within one year of making the contract.

· Any contract for sale of lands, tenements or hereditaments or any interest concerning them.

Advice to Kevin

Kevin as you can see from the summary of the Statute of frauds, any contract for the sale of property must be evidenced in writing and that written contract or memorandum must be signed by the other party to the agreement. Jim and you have concluded an oral agreement regarding the sale of your house. You have agreed a price and Jim has paid to you a deposit or booking fee. You have not agreed a closing date. Jim has paid to you a deposit, which is considered to be sufficient consideration for the contract. You have given Jim a receipt which although states it is for receipt of £1,000 as deposit for your holiday home, it fails to state the address of your holiday home, it is not signed and also it mistakenly refers to Jim O’Brien as Jim Ryan.

According to the Statue of Frauds, for a valid legally binding contract to exist the following conditions must be met.

Note or memorandum in writing

The contract must be evidenced in writing; in your case the receipt given to Jim could provide evidence of a contract for the sale of your property.

Signed by the Party to be Charged or his Agent

Technically the memorandum should be signed but there exists previous cases where the official letterhead of an auctioneer or solicitor could take the place of a signature. In this instance neither your signature nor a letterhead has been provided, therefore the deposit receipt would not be valid as sufficient proof with regards to the Statue of Frauds.

Contents of the Memorandum

The memorandum must detail the three Ps:

Parties to the contract, this is not properly evidence in the receipt as, Jim O’Brien is not mentioned but Jim Ryan is referred to. Perhaps in conjunction with the cheque signed by Jim O’Brien, the receipt could act as proof that Jim O’Brien is one of the parties to this transaction.

Property to be sold, again the property is simply referred to as “My Holiday Home”, this is not sufficiently clear. It should detail the full address of the property to be sold.

Price to be paid, yes this is evidenced in the receipt given to Jim.

Joinder of Documents

Jim could also use the cheque or draft, which he furnished as further evidence of a contract, as well as using the receipt.

Examining the facts of this case, the deposit receipt is clearly flawed and does not contain all the necessary details in order for Jim to use it as evidence of a concluded contract with regards to the Statute of Frauds.

As the document is not precise and lacking in detail, it will provide firm evidence that Jim has no contract with you yet and you are free to return Jim’s deposit and accept the higher offer, which has been made to you by another party. Jim’s deposit can be simply seen as a booking fee. A proper deposit would include all the essential details as mentioned above, it would be signed and it would include essential details such as a closing date.

It is worth explaining that when issuing receipts like this, it is very important to mark them as “Subject to Contract” in order that they cannot be used as evidence for the Statute of Frauds.

This was not always the case in Ireland; in fact two cases exist where memorandums marked “Subject to Contract” have been admitted as evidence of a concluded contract. This is what occurred in Kelly v. Park Hall School and Irish Intercontinental Bank v. Casey.

However both of these decisions have been critically examined and are no longer valid in Ireland. The recent Supreme Court decision in Boyle v. Lee has restated the orthodox position which was understood to exist before Kelly v. Park Hall School and the majority in that case held that Kelly v. Park Hall should no longer be followed. Finlay CJ went on to state that

“In modern times, probably the most important legal transaction a great number of people make in their lifetime is the purchase or sale of their house. The avoidance of doubt and, therefore, the avoidance of litigation concerning such a transaction must be a well worthwhile social objective, to that end, certainty in the question of what is or is not a sufficient note or memorandum is a desirable aim. In my view, the very definite statement that a note or memorandum of a contract made orally is not sufficient to satisfy the Statute of Frauds unless it directly or by very necessary implication recognises, not only the terms to be enforced, but also the existence of a concluded contract between the parties, and the corresponding principle that no such note or memorandum which contains any term or expression such as ‘subject to contract’ can be sufficient, even if it can be established by oral evidence that such a term or expression did not form part of the originally concluded agreement achieves that certainty.”

So Kevin, due to the lack of detail in the receipt issued and also the fact that is not signed by you nor on headed paper (e.g. that of an auctioneer or solicitor acting on your behalf), I believe that you are free to return the deposit to Jim and walk away from the deal. The fact that the deposit receipt is made out to the wrong person may not in its self allow you to walk away from the deal, as a court may find that in equity this mistake should not disallow Jim from the benefit of the contract being performed, as it was clear the Jim O’Brien was the person you had the intention of selling your house to as he was the person physically there and also the person who wrote and presented the cheque to you.

As the receipt will not satisfy the conditions of the Statue of Frauds, therefore you are free to pull out of the deal with Jim, return his deposit and accept the higher offer made to you by the other party. Note that if you and Jim had both signed a written contract for the sale of your house, which included all the essential details and Jim had paid you consideration, you would not be able to pull out of the deal without the possibility of being sued by Jim.

I would advise in future that you either, receive any deposits for the sale of property via your solicitor or that you take the precaution of writing the words “Subject to Contract – Contract Denied” on any receipt that you issue. Also you should insure that any future receipt includes, the name of the vendor and purchaser, the address of the property to be sold, the price to be paid and the deposit amount. Also it should be signed by both parties to the agreement.

