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Discuss the rules, which must be observed by an offeree to validly accept an offer.

Answer

Introduction

A contract is an enforceable agreement. In order for an agreement to be considered a contract, the following conditions must be met. 

· There must be an offer and an acceptance.

· There must be an intention to create legal relations.

· There must be sufficient consideration.

“An offer may be defined as a clear and unambiguous statement of the terms upon which the offeror is willing to contract, should the person or person to whom the offer is directed decide to accept.” – Clark, Contract Law in Ireland.

Acceptance of the offer

A Counter offer is not acceptance.

An acceptance is a final, unconditional and certain indication of agreement to the terms of an offer, communicated to the offeror, with the intention of accepting the offer.

For an acceptance to be valid it must not seek to change any terms of the offer or the acceptance could be viewed as a counter-offer which would have the result of rejecting the offer as can be seen from the case of ‘Swan v. Miller’ (1919):

A purchaser offered to buy a premises for £4,750 but was unaware of an annual ground rent of £50 attached to the premises.

The vendors replied to the purchaser accepting his offer of £4,750 plus £50 annual rent.

The Court of Appeal held that no offer existed. The vendor’s reply sought to impose a new term and was therefore clearly a counter-offer. Therefore the vendor rejected the initial offer put forward by the purchaser thus terminating that offer.

The Battle of the forms

Commercial organisations often have pre-printed forms on which they conclude their contracts. Often, they will have such forms in respect of both sales and of purchases. Suppose Company A makes an offer in accordance with its standard form for sales (Form A), and that Company B purports to accept that offer by way of an acceptance on its standard form for purchases (Form B). Suppose further that Forms A and B are incompatible. Has a contract been entered into, and if so what are its terms?

The leading English case on this point is Butler Machine Toll Co v. Ex-Cell-O Corp where the seller of a machine toll offered to sell for £75,535, delivery in ten months, on its standard printed form, which contained a price variation clause. The buyer placed an order on its standard printed form, which contained no such clause. The buyer’s form contained a tear-off slip, indicating acceptance of the buyer’s terms. The seller returned this slip, together with a letter stating that the buyer’s offer had been accepted on terms initially set out by the seller regarding price and description.

In this case, the Court of Appeal held that on the particular facts, the contract had been concluded on the buyer’s terms. The buyer’s order was not itself an acceptance, but a counter offer as it contained different terms to that of the original offer. The return of the slip was held to constitute acceptance of that counter offer, regardless of the accompanying letter, since it did not purport to qualify the acceptance but merely to reiterate the price and description of the goods.

If the pre-printed slip had not been returned, the court held that each exchange of documents would have to be considered to see if a valid acceptance had taken place and on which terms.

Although it should be noted that even where pre-printed forms do not correspond, it is likely that an acceptance will take place by conduct. In the case of Chicester Joinery v. John Mowlam, there was a conflict in the terms between the offeror and the oferee but a contract was still held to exist, when by accepting the goods delivered by the plaintiff, the defendant was held to have accepted his offer.

I note that in the company I work in, they use language to the effect that there quotation for computer equipment is simply an invitation to treat and that if a customer chooses to purchase equipment, they are the ones who make the offer to purchase and the company reserves the right whether or not to accept the offer made. This seems to be one way of clarifying the rules on contract acceptance and offer but I am not sure how this would stand up in court. An ordinary customer would surely interpret the quotation as an offer, which he is accepting and I feel that a judge may feel likewise.

Acceptance may be inferred from Conduct.

Acceptance should be communicated to the offeror but there have been cases whereby acceptance has been inferred from conduct of parties.

In the case of Brogden v. Metropolitan Railway Co., the Defendant sent a draft agreement to the Plaintiff. The Plaintiff made some changes and than signed the draft and returned it to the Defendant. The Defendant took no further steps to complete the execution of the agreement but both parties acted in accordance with the terms of the agreement thereafter.

In this case, the amended draft acted as an offer and by acting in accordance with that offer, the Defendant had tacitly communicated its consent to the terms of the agreement, so as to accept the offer made, and a contract therefore came into being at this point.

Communication of an Acceptance.

As a general rule, acceptance does not become effective until it is communicated to the offeror.

This point is clearly illustrated by Lord Denning MR in Entores Ltd v. Miles Far East Corporation where he said 

“Suppose two parties are standing on opposite sides of a river, and one shouts an offer to the other. The other replies with his acceptance, but the acceptance is inaudible to the offeror. In that case, the acceptance is ineffective until actually head by the offeror”.

Of course we know from the case of Carlill v. Carbolic Smoke Ball, an offeror may waive this requirement, and will be taken to have done so in the case of unilateral contracts. However this does not mean that an offeror can force a contact on another by unilaterally declaring that silence on the part of the offeree constitutes acceptance of the offeror. We know from the case of Felthouse v. Brindley, that the offeree in this situation can either do nothing and reject the offer or accept it.

Means of Communication Prescribed by Offeror.

Where the offeror specifies that an offer is to be accepted in a specified manner, it appears that another method may be used as long as it does not prejudice the offeror in any way, unless the offeror has explicitly stated that one method and one method only may be used.

e.g. Tinn v. Hoffman Co. where the offeree was told to “reply by return of post”, the court held that a reply sent by some other equally fast means would constitute a valid reply.

Also the case of Staunton v. Minister for Health where a verbal acceptance was held to be valid notwithstanding that the offeror indicated that acceptance was to take place by signature of the contract.

The Postal Rule.

The Postal Rule provides that where both parties contemplate acceptance taking place by post then the acceptance becomes effective when it is posted, rather than when it is received.

This rule has its origins in considerations of business practice and convenience from the last century. However it is still well entrenched in Irish law as can be seen from the case of Kelly v. Cruise Catering Ltd, where the fact that the Plaintiff posted his employment contract (to work on a cruise ship around the world) to the Defendant in Oslo, meant that the Contract had taken place in the Irish Jurisdiction and the employee could take a personal injuries action in the Irish Courts even though his injuries occurred when he was off the coast of Mexico.

It is worth noting that the Postal Rule can be dislodged by an appropriately worded offer . e.g. Holwell Securities v. Hughes, where an option to purchase a house required that the plaintiff exercise this option “by notice in writing”. This meant that the acceptance had to had been received before the offeror could be bound.

Acceptance by Telephone, Fax, Email etc.

The courts have taken the view that where an acceptance is communicated by way of an instantaneous means of communication, then the general rule applies that acceptance becomes effective only when it is received by the offeror. This can be seen from Entores Ltd v. Miles Far East Corporation where an offer was telexed by the plaintiffs in London to the Defendants in Amsterdam, and an acceptance telexed back. The issue arose as to where the contract had been formed. The Court of Appeal held that the parties were effectively in the same position as if they had been in each other’s physical company, or had spoken on the telephone. There was, therefore, no reason for departing from the normal rule that acceptance became effective once received, and since receipt took place in London, the contract was formed there.

The House of Lords has confirmed this rule, on substantially identical facts, in Brinkibon v. Stahag Stahl und SWG, where it noted that this holding may need to be varied for other methods of communication such as fax machines and now e-mail.

In fact I know that from talking to one Irish Solicitor, the provisions of the Electronic Commerce Act, 2000 regarding email are very useful when a person denies ever reading some correspondence emailed to him.

“Where an electronic communication enters an information system, or the first information system, outside the control of the originator, then, unless otherwise agreed between the originator and the addressee, it is taken to have been sent when it enters such information system or first information system.”

Therefore, based on this legislation, the contract is created when the addressee could have accessed the e-mail regardless of whether he has read it or not.

Acceptance cannot occur when the offer has terminated.

It is also worth nothing the following with regard to acceptance of offers. It may not be possible to accept an offer because the offer is no longer valid.

· Acceptance must take place before the offer has lapsed due to a delay in time.

‘Ramsgate Victoria Hotel Co v. Montefiore’ (1866)

· Acceptance can’t take place if the offer has already been rejected.

‘Hyde v. Wrench’ (1840):

· An Offer cannot be accepted once Revocation of the Offer has taken place.

 ‘Walker v. Glass’ (1979)

· It may not be possible to accept an offer if the person making the offer has died since the offer was made.

In summary, the area of offer and acceptance is an interesting, ever evolving area of Contract Law. It is quite fascinating to see the wording that companies will use to try and get around different pitfalls when trying to conclude a contract.

For example, my employer stating that when a customer wants to buy an item, it is he who makes the offer and the company may choose to reject/accept it even though all our trade is done by way of direct marketing to the customer. e.g. by Telephone or Internet sales.

 I also find some cases in the area of Contract formation to be quite amusing, e.g. Minister for Industry and Commerce v. Pim, where a vendor could escape liability for breach of legislation simply by saying he was not offering an item for sale but simply making an invitation to treat.

I believe when forming contracts, it is vitally important to read all the small print and to be as clear as possible in any correspondence whether you are making/accepting/rejecting an offer.

