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Analyse how the Unfair Contract Terms Directive has impacted on the law of contract in Ireland.

Answer

The Unfair Contract Terms Regulations implement a European Directive, which ensures effective protection to consumers regardless of where in the Community they enter into a contract.

The regulations only apply to contracts concluded between a business and a consumer. The seller or provider of he service or goods must be acting for purposes related to his business. The consumer is defined to mean a natural person. Also they only apply to standard form contracts. Also this legislation only affects contracts entered into after 31st December 1994.

Standard form contracts are contracts, which have not been individually negotiated. They are contracts, which have been drafted in advance so that the consumer has not been able to influence its substance. The fact that one term in a contract may have been individually negotiated will not rule out the regulations applying to the rest of that contract provided, the contract, as a whole is “a pre-formulated standard contract”.

The burden of proof lies on the vendor or supplier to show that any particular term was individually negotiated.

Schedule 1 of the Regulations expressly provides that the Regulations will not apply to certain types of contracts, that is those relating to employment; family law; succession rights; and the incorporation or organisation of companies or partnerships.

Once those conditions have been met and the Regulations apply to a contract, there is effect is as follow.

1 An unfair term in a contract concluded with a consumer by a seller or supplier shall not be binding on the consumer.

2 The contract shall continue to bind the parties, if it is capable of continuing in existence without the unfair term.

An unfair term is defined in the Regulations as

“A term that causes a significant imbalance in the parties’ rights and obligations under the contract to the detriment of the consumer, taking into account the nature of the goods or services for which the contract was concluded and all the circumstances attending the conclusion of the contract and all other terms of the contract or of another contract on which it is dependent.”

“In determining whether a term satisfies the requirement of good faith, regards shall be had to the matters specified in Schedule 2 of these Regulations.”

Schedule 2 then sets out the following matters:

· The strength of the bargaining positions of the parties

· Whether the consumer had an inducement to agree to the term

· Whether the goods/services were supplied to the special order of the consumer, and

· The extent to which the seller or supplier has dealt fairly and equitably with the consumer

Finally, a non-exhaustive list of terms “known as the grey list”, which may be regarded as unfair, is set out in Schedule 3 of the Regulations, a summary of these is listed below:

· Limiting the liability of a supplier as regards death or personal injury to a consumer;

· Limiting the rights of the consumer in the event of non-performance by the supplier;

· Making an agreement binding on the consumer while the supplier has an option whether to perform;

· Providing for forfeiture by the consumer of sums paid if the consumer decides not perform the contract;

· Requiring a consumer to pay a disproportionately high sum for failure to perform the contract;

· Enabling the seller to terminate a contract of indefinite duration without first giving reasonable notice;

· Enabling the seller to unilaterally very the terms of the contract without a valid reason specified in the contract;

· Binding the consumer to terms of which he had no real opportunity of becoming acquainted before the formation of the contract and

· Enabling the seller to assign his rights and obligations under the contract.

It should also be noted that Article 5 of the Regulations requires that all contract terms should be drafted in plain, intelligible language; where there is a doubt about the meaning of a term, the meaning most favourable to the consumer shall prevail.

This legislation is extremely beneficial to the Irish consumer, particular benefits include the making void of any disclaimers regarding physical injury or death while using a mode of transport or an amusement ride.

While there is not a huge amount of reported cases in Ireland yet with regards to this legislation, the UK experience indicates that one-sided contracts for car hire, mobile phones, home installations like double-glazing and paving, satellite television packages, can be significantly readdressed.

The legislation will empower Irish consumers and no longer will companies be able to use small print in contracts to enforce unfair contract terms as has been the case up to now. Everyday Irish consumers enter into standard form contracts where onerous terms are not indicated or explained. At least now consumers will have some protection against the affects of such terms. I recently got a well drilled for a new house and the contractor (a business) had a term stating he was not responsible for any damage caused during the drilling or whether the well worked. Such terms would immediately empower me as a consumer to challenge the terms of the standard form contract, which was presented to me. Just as with this contract and many others that I have entered into, I had no choice as to the terms, if I did not like a term and refused it, the supplier or seller would simply refuse to deal with me. This legislation retrospectively allows a consumer to effectively write (within reason) the “fair” contract that he would have wished to agree at the time the original contract was drawn up. I think that this legislation, along with that of the Sale of goods and supply of services act and also the legislation covering contracts negotiated away from the business premises are some of the most important acts ever passed with regard to putting consumers and companies on an equal footing and for reversing contracts which could cause a huge amount of hardship for consumers and their families.

 e.g. the death of a father with a large family caused by the negligent act of a supplier.

Although dealt with under the Package Holidays Directive, McCarthy v. JWT Ltd is a good example of where an unfair term limiting the rights of the consumer in the event of a dispute was deemed unfair and void. In this instance the term failed as it had not been brought to the express attention of the consumer. This case could today also be taken with regards to the Unfair Contract Terms Regulations which also would make the term void if it could be shown to be unfair.

