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June 24, 2008

Ms. Marlene H. Dortch, Secretary

Federal Communications Commission

The Portals I1

445-12th Street S.W.

Room TW-A325

Washington D.C.  20554

Re:  Appeal to FCC Board of Commissioners

        Finding of No Significant Impact Decision

        DA 08-1272

        1800B3-MFW

        Released:  May 30, 2008

        Application No. BP-20000308ABU

        Facility ID No. 62056

Chairman Kevin J. Martin

Commissioner Michael J.Copps

Commissioner Jonathan S.Adelstein

Commissioner Deborah Taylor Tate

Commissioner Robert M. McDowell

Dear Commissioners,

We appeal to you on behalf of our non-profit corporation, Stewards of the Land and Community, representing nearly 30,000 residents living in the Snohomish area of Washington State near the proposed radio tower site recently approved by the FCC.  We ask you to reconsider the Finding of No Significant Impact decision granted by the Bureau.  Please find enclosed copies of our previous correspondence submitted to the Media Bureau for consideration.
Our grassroots organization is devoted to preserving the unique quality of life in the community of Snohomish and protecting the surrounding Snohomish River Valley.  
We believe any objective person would agree that the 40-acre site proposed for the placement of AM radio towers in our pristine river valley on prime agricultural land bordering a natural wildlife preserve, a 1,500-acre park, and a river inhabited by endangered fish is stunningly inappropriate and unconscionable. 
Clearly, the public process intended to objectively assess the potential environmental impact of this project has been inadequate if not nonexistent.  How could the FCC approve a radio tower site in the middle of one of the most beautiful areas of the Snohomish River Valley without even requiring an environmental impact statement?

The proposed tower site sits on an active flood plain abutting the Snohomish River, which is a designated critical habitat for endangered Chinook salmon and Steelhead trout.  The site is also right in the middle of a major migratory path for waterfowl, including tens of thousands of ducks, geese, and swans that winter here. The birds’ flight paths take them directly through the tower site daily as they migrate through the area and as they travel to and from the adjacent regional park roost site and agricultural foraging grounds.  Bald Eagle nests are documented to be in the immediate area.  

We respectfully draw to your attention the February 19, 2008 ruling by the D.C. Circuit Federal Court of Appeals ordering the FCC to carefully evaluate the potential adverse effects of such towers on migratory bird populations in the Gulf Coast region. As Commissioner Copps stated recently,  “Now the D.C. Circuit has affirmed something this agency should have acknowledged a long time ago:  that the National Environmental Protection Act, the Endangered Species Act, and the Migratory Bird Treaty Act require the FCC to take a hard look at the effects of communications towers on migratory birds.”  Commissioner Copps went on to say: “As we move forward with the steps that the court has ordered us to take, I hope we will live up to the letter and the spirit of the environmental statutes Congress has given us.”  (FCC Media Release February 20, 2008).
Shamefully, the FCC approval of the subject communications tower site in the Snohomish River Valley without even requiring an EIS represents a gross failure to live up to both the letter and the spirit of the court order.

We respectfully ask the Commission to honor the intent of our federal environmental laws in this specific case by requiring a complete environmental impact statement before allowing this project to proceed.  If an EIS is not necessary in this situation, then an EIS is never necessary in any situation. 

If the honorable members of the Commission were able to see the proposed site with your own eyes, we believe you would unanimously oppose the subject application and 
Page Two

rescind the Media Bureau’s logic-defying and grossly inappropriate approval. At the 
very least, you would insist that an EIS be conducted as required by the National Environmental Policy Act.
Since we understand the Commission members can’t personally inspect every proposed radio tower site, we have enclosed a photograph of the proposed site. Also enclosed is a brochure we recently mailed to the 30,000 people living, working, farming, attending school, and raising their children near the tower site.
We respectfully remind the Commission that the federal court of appeals also chastised the FCC for failing to adequately consider public opinion before granting radio tower applications. The FCC approval of the subject application reflects complete disregard for public opinion and the near decade-long history of contention surrounding this proposed project.  If you were to poll the people of Snohomish Valley you would find 99% are strongly opposed to the placement of radio towers at the proposed location. 

We humbly ask you to overrule the Media Bureau’s misguided approval of the subject application or, in the alternative, take the reasonable, responsible, and prudent position of requiring an EIS. Thank you very much. 

Sincerely,
Barbara Bailey, President 
Stewards of the Land & Community

CC:  Senator Patty Murray

         Senator Maria Cantwell

         Representative Rick Larsen

         Representative Jay Inslee

         Michael Green, U.S.  Fish & Wildlife Services

         DeeAnn Kirkpatrick, NOAA Fisheries

         Michael Wagner, FCC

         Washington State Governor Christine Gregoire

         Annette Hoffman, WA State Dept. of Fish & Wildlife

         Andy Skotdal, KRKO Radio/CAAM LLC

         Robert B. Jacobi, Esq., Cohn and Marks
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Citizens to Preserve the Upper Snohomish River Valley 

PMB 360

1429 Avenue D

Snohomish, WA 98290

June 23, 2008

Ms. Marlene H. Dortch, Secretary

Federal Communications Commission

The Portals II

445-12th Street S.W.

Room TW-A325

Washington D.C.  20554

Chairman Kevin J. Martin

Commissioner Michael J. Copps

Commissioner Jonathan S. Adelstein

Commissioner Deborah Taylor Tate

Commissioner Robert M. McDowell

Appeal to FCC Board of Commissioners 

Finding of No Significant Impact Decision

Ref:
DA 08-1272



In re: 
KRKO(AM), Everett, WA 


1800B3-MWF 



Facility ID No. 62056


Released May 30, 2008 


Application No. BP-20000308ABU

Dear Commissioners:

Please do not proceed with the licensing of the new transmitting facility of radio station KRKO(AM) until a full Environmental Assessment is complete.  In the letter signed by Peter Doyle, Chief, Audio Division, Media Bureau, FCC, referenced above,    it is clear that no Environmental Assessment has been made of the impact of this facility on an endangered species known to be present on the site   Steelhead trout, Salmo gairdneri, is an EPA listed environmentally threatened species. The Steelhead run in the Snohomish River, immediately adjacent to this facility, is the second largest Steelhead run in Puget Sound.  It is of great importance to sportsmen and of economic significance to several Native American tribes.  

This proposed site is located in a “100-year” flood plain, and has been under water several times since 1990.   It is not clear that this site has been adequately weighed against other potential sites, and an application for additional towers on the same property (CAAM Partnership) acknowledges that the soil conductivity at this site has never been determined.  Under the provisions set forth in the National Environmental Policy Act (NEPA) these criteria merit a formal evaluation of the environmental impacts and alternative sites. Our attorney, Jennifer Dold, prepared a letter for the Media October 2, 2007 (attached), which provides the foundation for our request for a formal Environmental Impact Statement.

Our organization also protests a history of errors in notifying interested parties in this application.  Neither Citizens to Preserve the Upper Snohomish River Valley (CPUSRV) nor I received copies of Mr. Doyle’s letter of May 30, 2008 granting the KRKO(AM) application.  Although CPUSRV was marked to receive a copy and my previous letter was cited in his footnote 76, we were not sent copies.  This consistent with previous errors in which the public notice dated July 25, 2007 was not posted on a publicly available site, and was not mailed to us despite a long history of interaction with the Media Bureau on this application.  We believe that the integrity of the public process for this application has been seriously compromised at several critical points in this adjudicatory decision.   

The Environmental Assessment submitted by the applicant in 2001, mentioned in that footnote of Mr. Doyle’s letter of May 30, 2008, has been shown in several County and State hearings to be deeply flawed.   We request that the Board of Commissioners require a full Environmental Impact Statement on this facility and rescind the approval of this application until the legally mandated environmental review has been completed.
Sincerely,

Lee C. Bennett, Jr., President 

Citizens to Preserve the Upper Snohomish River Valley  

CC:  Senator Patty Murray

         Senator Maria Cantwell

         Congressman Rick Larsen

         Michael Green, U.S.  Fish & Wildlife Services

         DeeAnn Kirkpatrick, NOAA Fisheries

         Michael Wagner, FCC

         Washington State Governor Christine Gregoire

         Annette Hoffman, WA State Dept. of Fish & Wildlife

         Andy Skotdal, KRKO Radio/CAAM LLC

         Robert B. Jacobi, Esq., Cohn and Marks
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Ms. Marlene H. Dortch, Secretary



June 25, 2008

Federal Communications Commission

The Portals II

445 – 12th Street S.W.

Room TW-A325

Washington, D.C.  20554

Re:  
File No. BP-20000308ABU, S-R Broadcasting Co., Inc.



Finding of No Significant Impacts Decision



Appeal to FCC Board of Commissioners
To:
Chairman Kevin J. Martin



Commissioner Michael J. Copps



Commissioner Jonathan S. Adelstein



Commissioner Deborah Taylor Tate



Commissioner Robert M. McDowell

Dear Ms. Dortch, Chairman Martin and Commissioners:

Pilchuck Audubon Society is the local non-profit 501(c)(3) chapter of National Audubon for Snohomish County and Camano Island.  We have over 1,000 members.  Many live in the area of the Upper Snohomish River Valley.  Our members work every day toward conserving and restoring natural ecosystems by focusing on birds and other wildlife for the benefit of the earth's biological diversity.   Pilchuck Audubon Society has been part of this process since the towers where first proposed to Snohomish County.  We appeal to you on behalf of our membership to reconsider the Finding of No Significant Impact decision granted regarding the proposed radio tower site recently approved by the FCC.

Pilchuck Audubon Society’s programs center around habitat preservation, and in particular, the health and safety of birds.  We work to educate, advocate and if necessary, litigate through three major programs:  conservation, forest practices and Smart Growth.

We oppose the location of radio towers at this location, and anywhere in the Upper Snohomish River Valley, for several very substantial reasons.

Land use practices in Snohomish County can best be described as contentious during the last 15 years since Washington State adopted the Growth Management Act to protect our rural and resource lands 
   from unnecessary urban sprawl.  Since politics guide many land use decisions, many of the State         

   environmental consequences have not been adequately considered. The result is that many decisions    

   at the county level have been appealed to Growth Boards and courts.  The siting of radio towers
   for S-R  Broadcasting is no exception.

As pointed out by others, the Upper Snohomish River Valley is unique and needs to be protected.  The Snohomish River is a Type 1 stream under Washington law.  That means it is a Shoreline of the State. Riparian property owners must comply with Washington’s Shoreline Management Act and sometimes develop Habitat Management Plans.  The Snohomish River is habitat for anadromous and other fish, including Puget Sound Chinook salmon and Bull trout, both of which are designated as threatened species.  The radio tower site is in the Snohomish River floodplain. The location also is surrounded by farms, whose livelihood will be threatened.  The mere fact that four radio towers can be permitted will only give way to more towers in the future, as defined by county and federal policy.

The county’s policies, and the direction of the County Executive and County Council at this time are to protect our farmland and make our farms successful.  We live in a time now where we need to be more judicious of how we use our land.  With greenhouse gas emissions contributing heavily to global warming, with water quality a continual issue for the Puget Sound basin, and with oil prices going through the roof, this is a time when government needs to be doing all it can to protect the land in which we grow our food.  Only four percent of Snohomish County land is dedicated to commercial agricultural use, much of it in the Snohomish River Valley.  Transforming this valley into a radio tower farm will do nothing to aid the county in its goals.

Pilchuck Audubon Society believes that the transmission towers proposed by S-R Broadcasting must be a non-compatible use in this area because of their potentially serious impact on wildlife resulting from their proximity to the Bob Heirman Wildlife Park and the Lords Hill Regional Park.

The Bob Heirman Wildlife Park was purchased and improved to preserve the habitat and wildlife of this exceptional area.  The cost was over two million dollars of taxpayers’ money.  Since its purchase by the county, all hunting activity within the park boundaries has been stopped.  Within the Bob Heirman Park is Shadow Lake, a prime feeding and resting area for waterfowl.  This is especially true for swans and ducks, which spend the winter in this area before flying north in early spring to the Arctic where they breed.  This year there are about 200 trumpeter swans and a 

number of tundra (formerly whistler) swans coming to the park almost every evening.  By spending the night on the lake they are safe from predators such as coyotes and dogs.  During the hunting season, between ten and fifteen thousand ducks use the park during the day and only venture out into the surrounding farm area to feed after dark when hunting has stopped.  These  birds, like so many animals, seem to have learned very quickly where safe areas are during hunting season.  This is probably the result of natural selection, since birds that do not find safe areas do not live to reproduce.

The radio towers will present a serious threat to the waterfowl using Shadow Lake and its surroundings.  This area is in close proximity to good farm fields which provide excellent forage for the birds.  The trumpeter swans are big birds weighing between twenty-five and thirty pounds and having a wingspan of eight to nine feet.  The tundra swans weigh around twenty pounds and have a wingspan of only seven feet.  Such large birds need room to maneuver, whether they are 
landing or taking off, and cannot lift their bodies rapidly enough to rise above even the 195 foot towers.  Since the proposed towers are in a direct line of the birds’ flight-path to most of their 

feeding areas, and because of the effort it takes to keep them aloft, they tend to follow the shortest route to get there.  This takes them right through the proposed tower site.  Therefore, birds will be likely to collide with the towers, especially when visibility is poor since fog often settles into the valley in this area, especially in the fall and winter.  Birds that hit a tower are apt to break at least some part of their wing, and therefore cannot fly.  It is very difficult to determine how many swans have been killed by running into towers because there are many kinds of predators hunting in the area. 

The tower will also be a hazard to the many kinds of raptors which hunt in the area including bald eagles, red-tailed hawks, rough legged hawks, northern harriers, gyrfalcons, Cooper’s hawks, sharp shinned hawks and short eared owls.

Most important to Pilchuck Audubon Society is the protection of habitat for birds. A federal court has ordered the FCC to carefully evaluate the potential adverse effects of radio towers on migratory bird populations in the Gulf Coast region.  American Bird Conservancy v. FCC, 516 F.3d 1027 (D.C. Cir. 2008).  The Upper Snohomish River Valley which hosts populations of wintering trumpeter Swans and other migratory birds could be killed by radio towers. 

We believe the environmental impacts associated with the radio towers have not been adequately addressed in the Environmental Assessment, especially in respect to their impact on birds and other wildlife and respectfully request that a Determination of Significance be issued by the FCC and an Environmental Impact Statement be required of S-R Broadcasting.

The lives and livelihood of Snohomish County citizens and the sustainability of wildlife and birds depend on it.

Most sincerely,

Kristin Kelly

Smart Growth Director

Cc:
Andy Skotdal, KRKO Radio/CAAM LLC


Robert B. Jacobi, Esq., Cohn and Marks


Senator Patty Murray


Senator Maria Cantwell


Congressman Rick Larsen


Congressman Jay Inslee


Michael Green, US Fish and Wildlife Service


DeeAnn Kirkpatrick, NOAA Fisheries


Michael Wagner, FCC


Washington State Governor Christine Gregoire


Annette Hoffman, WA State Department of Fish and Wildlife
Robert & Angela Day

______________________________________________________________________

11804 Springhetti Road • Snohomish, Washington 98296 • Phone (360) 568-3784 • E-mail angday@msn.com

June 24, 2008

FCC Board of Commissioners

Chairman Kevin J. Martin

Commissioner Michael J.Copps

Commissioner Jonathan S.Adelstein

Commissioner Deborah Taylor Tate

Commissioner Robert M. McDowell

Ms. Marlene H. Dortch, Secretary

Federal Communications Commission

The Portals I1

445 – 12th Street, S.W.

Room TW-A325

Washington, D.C. 20554

Re: Appeal to FCC Board of Commissioners

Finding of No Significant Impact Decision

DA 08-1272

1800B3-MFW

Released: May 30, 2008

Application No. BP-20000308ABU

Facility ID No. 62056

Dear Commissioners,

Please consider my appeal of the Media Bureau’s May 30, 2008 finding of No Significant Impact

and simultaneous granting of the above referenced permit. I request that the Commission remand

this application back to the Media Bureau, require an Environmental Impact Statement (EIS) and

stay the approval of this application until the environmental review is complete.

I have participated in the process for adjudicating this decision, and have enclosed a letter

previously addressed to the Media Bureau regarding my concerns about the environmental

impacts of this proposed project (attachment 1). Although I have many concerns regarding the

Media Bureau’s decision, I will focus on the issue of “local controversy” discussed on page 11 of

the decision.

The Bureau does not dispute the ongoing controversy over this proposed project, and

acknowledges receipt of over 100 letters and comments from “individuals, organizations, and

federal and state agencies.” The Bureau also acknowledges on page 11, “Controversy regarding

an issue that is relevant to the existence of a significant environmental impact may be a factor in

favor of preparing an Environmental Impact Statement, but mere opposition in the absence of

such a legitimate issue is not.”

The Bureau suggests that in the 100 letters and comments received on this proposal, there have

been no legitimate issue raised. Second, the Bureau dismisses the concerns raised as evidence

only of “opposition,” and not of “significant” controversy as defined under the National

Environmental Policy Act (NEPA). Finally, the Bureau asserts that concerns mainly arose due to

proposed “guyed towers” which suggests the removal of guy wires from this proposed project

alleviates all concern. None of these three assertions is accurate.

In summarily dismissing all the environmental concerns on the basis that opposition does not

imply “significant” controversy, the Bureau cites 40 CFR § 1508.27 as well as several court

cases. In the following discussion, I’ll demonstrate how both the federal code and relevant court

cases cited support rather than weaken the rationale for requiring an EIS. The following indented

text is directly quoted from section 40 of the federal code.

§ 1508.27 Significantly.

Significantly as used in NEPA requires considerations of both context and

intensity:

(a) Context. This means that the significance of an action must be analyzed in several contexts such as society as a whole (human, national), the affected region, the affected interests, and the locality. Significance varies with the setting of the proposed action. For instance, in the case of a site-specific action, significance would usually depend upon the effects in the locale rather than in the world as a whole. Both short- and long-term effects are relevant.

(b) Intensity. This refers to the severity of impact. Responsible officials must bear in mind that more than one agency may make decisions about partial aspects of a major action. The following should be considered in evaluating intensity:

(1) Impacts that may be both beneficial and adverse. A significant effect may exist even if the Federal agency believes that on balance the effect will be beneficial.

The Bureau does not appear to suggest that there are any beneficial effects expected from this

proposed project. One can conclude that any effects will be adverse.

(2) The degree to which the proposed action affects public health or safety.

Although federal regulations address only thermal effects of exposure to radiofrequency radiation, there is an existing body of literature, as well as regulations in other countries, which suggests that long term health effects due to low-level residential exposures are likely. My husband and I joined the Citizens to Preserve the Upper Snohomish River Valley in opposing an additional permit at this same site, for two more towers and another AM station. At the time of this writing, the Snohomish County Hearing Examiner has not yet issued a decision from our hearing regarding health effects held on April 1, 2 and 3, 2008.

(3) Unique characteristics of the geographic area such as proximity to historic or cultural resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or ecologically critical areas.

A review of the record in this case will reveal that each and every consideration listed here

applies to this site. The proposed site is two miles south of the town of Snohomish. Established

in 1859, the town of Snohomish has nationally registered commercial and residential historical

districts, and is listed in the National Historic Register as one of the oldest communities in

Washington. A view shed map is attached to this letter (attachment 2) which clearly shows that

the proposed towers would compromise the view from the historic district.

This site is also located in prime farmland which both our governor and county executive have

committed to preserve in our state. Surrounding properties cultivate nursery trees, flowers and

vegetables for local markets, corn and pumpkins. Less than 500 yards form this site, Craven

Farm operates a destination farm which hosts hundreds of children and their families every fall.

The proposed site is adjacent to the Snohomish River, a river of statewide significance and home

to endangered Chinook salmon and steelhead trout. The proposed site is 300 feet from the river

(according to the Media Bureau’s decision, page 7) and is separated by an earthen levy. No

studies have been conducted to see if electromagnetic fields will affect these endangered fish (see attachment 1 for a discussion of the scientific basis for my concern). This proposed site lies

across the Snohomish River from Bob Heirman Wildlife Preserve. This 343 acre preserve is

home to a number of migratory birds. To the east of the proposed site is Lord Hill Park, one of

Snohomish County’s largest parks. In short, this site is one of the most scenic and ecologically

sensitive areas in the entire Snohomish Valley.

(4) The degree to which the effects on the quality of the human environment are likely to be highly controversial.

As discussed above, many local citizens are concerned about the potential long term health effects of exposure to the radiofrequency radiation that will be emitted from this site. There has been a significant amount of coverage about this issue in both the Everett Herald and the Snohomish Tribune. Citizens are contemplating a suit against the broadcast company if these towers are ultimately constructed, on the basis of fear of electromagnetic exposure and the resulting loss in property values.

On page 17 of their decision, the Media Bureau advises that raising health concerns is

inappropriate in an adjudicatory decision such as this. Instead, the Bureau invites citizens to raise

these concerns through a notice-and-comment rulemaking under the Administrative Procedure

Act, a challenge that local citizens will undoubtedly contemplate undertaking.

(5) The degree to which the possible effects on the human environment are highly uncertain or involve unique or unknown risks.

Although the FCC does not acknowledge the risk of health effects due to non-thermal exposures,

many in the scientific community disagree. I’ve attached a list of exhibits I submitted to support

my concern over health effects before the Snohomish County Hearing Examiner in April 2008(attachment 4).

(6) The degree to which the action may establish a precedent for future actions with significant effects or represents a decision in principle about a future consideration.

(7) Whether the action is related to other actions with individually insignificant but cumulatively significant impacts. Significance exists if it is reasonable to anticipate a cumulatively significant impact on the environment. Significance cannot be avoided by terming an action temporary or by breaking it down into small component parts.

A separate broadcast company owned by the same family as the applicant in this instance has

applied for an additional permit for two towers and another AM station at the same site (BNP-

20071010ABZ). The broadcast company asserts that cumulative effects deserve no consideration

under this application and should be considered separately (see page 18 of the Bureau’s decision). However, sections 6 and 7 above appear to indicate that the additional application should be taken into consideration, and that these two applications can’t be separated or broken up into component parts when considering environmental impacts.

(8) The degree to which the action may adversely affect districts, sites, highways, structures, or objects listed in or eligible for listing in the National Register of Historic Places or may cause loss or destruction of significant scientific, cultural, or historical resources.

(9) The degree to which the action may adversely affect an endangered or

threatened species or its habitat that has been determined to be critical under the Endangered Species Act of 1973.

The Media Bureau asserts that there will be no impact to endangered species known to be present

in the near vicinity of the proposed site. It is inconceivable how the Bureau can assert a priori

that there will be no impacts. An EIS is needed to make that determination.

(10) Whether the action threatens a violation of Federal, State, or local law or requirements imposed for the protection of the environment.

[43 FR 56003, Nov. 29, 1978; 44 FR 874, Jan. 3, 1979]

In their letter of approval, the Media Bureau also cites several cases as the legal basis for

dismissing all the concerns raised by citizens, organizations and federal and state agencies. For

example, the Media Bureau references Indiana Forest Alliance v. United States Forest Service.

An excerpt of the text from that decision reads as follows:

“According to the United States Court of Appeals for the Ninth Circuit, "highly

controversial" in the National Environmental Policy Act (NEPA) context does not

encompass all public opposition to a proposed action, but instead only applies to a substantial dispute as to the size, nature, or effect of an action. Thus, controversy does not refer simply to the existence of public opposition to a use. Therefore, in reconciling an interpretation of the statute with the developed case law, this factor considers whether there is a substantial dispute about the size, nature or effect of an action in the relevant community.”1
However, the Media Bureau apparently neglected to consider the text that immediately follows

the prior passage, which states:

“However, the analysis does not end with that conclusion. If there is such a dispute, NEPA then places the burden on the agency to come forward with a well-reasoned explanation demonstrating why opinions disputing an environmental assessment's conclusions do not suffice to create a public controversy based on potential environmental consequences.”2
Based on the criteria outlined above in 40 CFR § 1508.27, it is not clear that the FCC has yet

delivered a well-reasoned explanation as for dismissing the issue of public controversy, nor the

need for an Environmental Impact Statement in this case.

The other case cited by the Media Bureau is Friends of the Ompompanoosuc, v. Federal

Regulatory Commission,3 which also establishes guidance on the definition of “significant

controversy.” The case cites another case4 in establishing this definition (which is also outlined

in CFR § 1508.27 (b)(4)) and states that “’the degree to which the effects on the quality of the

human environment is likely to be highly controversial’ refers to instances where ‘a substantial

dispute exists as to the size, nature or effect of the major federal action rather than to the existence of opposition to a use.’”

In this case, it is clear that the dispute centers on the “size, nature or effect” of the impact to the

human environment. Citizens, organizations, and state and local agencies have raised concerns

about construction that is 1) adjacent to a river of statewide significance that serves as habitat for

two endangered species, 2) across the river from a 343 acre wildlife preserve, 3) on prime

farmland, 4) in a floodplain, 5) near registered historical sites and 6) last but not least, about the

long term health effects of exposure to non-thermal levels of radiofrequency radiation. If this

does not meet the definition of controversy regarding the “size, nature and effect” of this

proposed project’s impacts, what would? Both the cases cited above support the need for the

preparation of an Environmental Impact Statement in this instance.

______________________________________________________

1 Indiana Forest Alliance v. United States Forest Service 325 F.3d 851; 2003 U.S. App.

2 ibid

3 968 F.2d 1549; 1992 U.S. App.15976; 134 P.U.R.4th 574

4 Town of Orangetown v. Anne Gorsuch, individually and as administrator of USEPA, U.S. Court of Appeals,

Second District, No. 83-6035; No. 1260 August Term, 1982

I ask that you require an EIS for this project site, and stay the approval of the permit approval

until the environmental analysis required by NEPA can be completed. Thank you for your

consideration.

Best regards,

Angela Day

Cc:

Andy Skotdal, KRKO Radio/CAAM LLC

Robert B. Jacobi, Esq., Cohn and Marks LLP

Governor Christine Gregoire

Senator Patty Murray

Senator Maria Cantwell

Representative Rick Larsen

Representative Jay Inslee

Michael Wagner, Audio Division, Media Bureau

Annette Hoffman, Washington State Dept. of Fish & Wildlife

DeeAnn Kirkpatrick, NOAA Fisheries

Attachments

1. Day letter to the FCC dated March 3, 2008

2. View shed map highlighting visual impact of the proposed towers

3. Map of the proposed tower site

4. Exhibit list of documents presented at an April 2008 Hearing before the Snohomish

    County Hearing Examiner regarding health effects

Robert & Angela Day

___________________________________________________________________

11804 Springhetti Road • Snohomish, Washington 98296 • Phone (360) 568-3784 • E-mail angday@msn.com

March 3, 2008

Ms. Marlene H. Dortch, Secretary

Federal Communications Commission

The Portals I1

445 – 12th Street, S.W.

Room TW-A325

Washington, D.C. 20554

Attn: Mr. Michael Wagner

Audio Division, Media Bureau

Re:

BP-20000308ABU

BNP-20071010ABZ

Secretary Dortch,

As you know, I am concerned about the human health effects of the antenna farm proposed by SR Broadcasting/CAAM Partnership of Everett, Washington. In addition to the potential human

health effects that may result from exposure to RF, I have learned that adverse impacts may

extend to birds, fish and wildlife. The following describes the results of my research and the basis for my concern.

In complying with NEPA, the FCC is required to give special attention to certain facilities. See

47 C.F.R. 1.1307(a) (“… the following types of facilities may significantly affect the environment and thus require the preparation of EAs by the applicant … and may require further Commission environmental processing …”):

(3) “Facilities that: (i) May affect listed threatened or endangered species or designated

critical habitats; or (ii) are likely to jeopardize the continued existence of any proposed

endangered or threatened species or likely to result in the destruction or adverse

modification of proposed critical habitats, as determined by the Secretary of the Interior

pursuant to the Endangered Species Act of 1973.”1

As you will see from the enclosed map (Exhibit 1) the proposed antenna site lies within several

hundred feet of the Snohomish River, which is a designated critical habitat for endangered

Chinook salmon and Steelhead trout.

Several studies have shown that power densities similar to those projected for this proposed

antenna farm can affect migrating salmon. Evaluating the effects of electromagnetic fields on

_____________________________________________________

1 The CEQ regulations also state that factors in determining whether a proposal’s effects may be significant

include where there are unique characteristics in an action’s geographic area such as ecologically critical areas and

the degree to which an action may adversely affect an endangered or threatened species or habitat. 40 C.F.R.

1508.27. As will be discussed in this letter, consideration of these factors lead to a conclusion that S-R
Broadcasting/CAAM’s antennas will have significant effects that should be studied in an EIS.

salmon is not new. Utility companies constructing power lines have been required to assess the

impact of electromagnetic fields on fish. There is an existing body of literature available which

describes the effects of EMF’s on fish. For example:

Lerchl et al, “The effects of pulsing magnetic fields on pineal melatonin synthesis in a

teleost fish (brook trout, Salvelinus fontinalis)” Neuroscience Letters 256 (1998) 171–173.

McCleave, J D et al, “Perception and effects on locomotor activity in American eels and

Atlantic salmon of extremely low frequency electric and magnetic fields.” Final report

prepared at the University of Maine for ONR, 1974.

Nemeth D. J, and C. H. Hocutt, “Acute effects of electromagnetic pulses (EMP) on fish,”

Journal of Applied Ichthyology Volume 6 Issue 1 Page 59-64, April 1990.

Rommel, S. A. and J. D. McCleave. 1971. “An electromagnetic system for studying the

responses of aquatic organisms to weak electric and magnetic fields.” Biomedical

Engineering 18(6):421-424.

Quinn TP, Merrill RT, Brannon EL. “Magnetic field detection in Sockeye salmon. Journal

of Experimental Zoology.” 1981; 217:137-142.

Quinn, T.P.; Brannon, E.L. 1982. “The Use of Celestial and Magnetic Cues by Orienting

Sockeye Salmon Smolts.” Journal of Comparative Physiology, 147:547-552.

Taylor P.B. (1986) “Experimental evidence for geomagnetic orientation in juvenile

salmon (Oncorhynchus schawytscha” Walbaum. J Fish Biol 28:607-623.

Walker MM, Quinn TP, Kirschvink JL, Groot C. “Production of single-domain magnetite

throughout life by sockeye salmon, oncorhynchus nerka.” J Exp Biol 1988; 140:51-63.

The Endangered Species Act requires an analysis of the best available science in making a

determination about whether a proposed activity is likely to have a significant impact on an

endangered or threatened species. In addition to the existing body of literature (examples cited

above) which assesses the effects of electromagnetic fields on fish, there is ongoing work and an

emerging body of literature in this field related to the development of wave energy off the Oregon Coast.

Tribes, farmers, local governments and individual citizens have spent a significant amount of time and resources on preserving salmon and steelhead, and restoring them to harvestable levels in our region. The Draft Puget Sound Recovery Plan (the first locally developed plan for recovering endangered species to be adopted by NOAA) states:

“The Snohomish River Basin in east central Puget Sound lies in two counties-Snohomish

and King-and covers an area of 1,856 square miles with over 1,700 identified rivers and

tributaries. It is the second largest watershed in the Puget Sound. The basin’s varied

topography ranges from low, rolling terrain near Puget Sound to the steep Cascade

Mountains along the eastern border. This watershed has long been known for its enviable

quality of life. The quality of life is characterized by attractive job opportunities, fertile

agricultural lands and extensive timber resources, diverse outdoor recreational

opportunities, vast areas of public land, and abundant natural resources extending from

Puget Sound to the Cascade crest.

Streams and creeks in the upper reaches of the Snohomish basin flow through forestlands

including the popular Alpine Lakes Wilderness. The Snohomish basin currently retains

significant ecological assets that contribute to salmon recovery. Overall, 75% of the basin

remains in forest lands or wilderness which contributes to greater hydrologic and riparian

function and better sediment conditions than are found in other basins across Puget

Sound.” (Draft Puget Sound Recovery Plan, 2005)

In short, the Snohomish River is represents important habitat for endangered species throughout

the region. It is incumbent upon the project proponent and Federal agencies to rely on best

available science, as well as an Environmental Impact Statement, to evaluate the site-specific

impacts of this proposed antenna farm on endangered species habitat.

In addition to endangered salmon, there are a number of birds which reside in this valley and in

the Bob Heirman Wildlife Refuge – a 343 acre parcel across the river from the proposed tower

site. In an October 2007 brief presented to the Hearing Examiner, the Snohomish County

Department of Planning and Development Services states:

“Two (2) Bald Eagle nests are documented to be in the area. The closest nest to the site is

over 2,100 feet away from the site and 2,600 feet from the nearest antenna tower. The

Bald Eagles that are in the area have their nests in established perch trees.”

Bald Eagles were recently removed from the Endangered Species list. However, they remain

protected under other federal laws. A fact sheet prepared by U.S. Fish and Wildlife Service

(Exhibit 3) states:

“The Migratory Bird Treaty Act is a Federal law that carries out the United States’

commitment to four international conventions— with Canada, Mexico, Japan, and Russia. The conventions protect migratory birds as an international resource. The Migratory Bird Treaty Act (16 U.S. C 703- 712) and its implementing regulations (50 CFR 21) provide authority to conserve bird species such as the bald eagle, even if Endangered Species Act protections are removed.”

Scientific evidence suggests that migratory birds are also affected by electromagnetic fields, both

behaviorally and physiologically. For example, a 2001 article in Environmental Research

(Exhibit 4) finds:

“Exposure to electromagnetic fields (EMFs) alters melatonin, behavior, growth, and

reproduction of captive American kestrels (Falco sparverius), particularly of males. EMF

exposure is a ‘‘possible’’ human carcinogen and associated with some neurodegenerative

diseases. Oxidative stress contributes to cancer, neurodegenerative diseases, and immune

disorders.” (p. 198)

The authors conclude:

“Given the similarities of EMF exposure times between wild and captive breeding kestrels (Fernie et al., 2000b), it is possible that wild birds may experience higher levels of oxidative stress when exposed to EMFs. Higher levels of oxidative stress appear to be a major contributor to aging, neurodegenerative diseases, immune system disorders, and

cancer in humans and other mammals (von Shantz et al., 1999, and references therein).

EMF exposure is a ‘‘possible’’ human carcinogen and associated with some

neurodegenerative diseases (NIEHS, 1999). Our study has shown there is a link between

EMF exposure and higher oxidative stress levels in male American kestrels.” (p. 205)

In addition to this study, a 1988 article in Biochemistry and Physiology (Exhibit 5) summarizes

the effects of several experimental studies conducted on migratory birds. These authors find:

•  “With the ability to fly comes a greater probability of direct irradiation by non-ionizing

    radiation. The effect of non-ionizing radiation on birds is, therefore, of environmental

    significance.

•  Most biological effects of exposure to non-ionizing radiation in avian species are a result

   of radiation-induced temperature increases.

•  The incubating avian egg provides a model to study non-thermal effects of microwave

    exposures since ambient incubation temperature can be adjusted to compensate for

    absorbed thermal energy.

•  Some studies have shown that exposure to non-thermal levels of non-ionizing radiation

    affect a bird’s ability to recover from acute physiological stressors.

•  Birds have been shown to be able to reliable detect magnetic fields in both the field and

    laboratory. “(p. 511)

The previous assessments by the Snohomish County Planning and Development Services have

been inadequate in systematically assessing the significant effects to fish and wildlife and habitat

from the S-R Broadcasting/CAAM proposal, which is located in an environmentally sensitive

area. The system for approving construction of broadcast antennas relies on both the jurisdiction

of local land use regulators (in this case Snohomish County) and the FCC. While this seems a

useful model which allows for both some local discretion and federal oversight, it has limitations.

For example, the discretion granted to local authorities under such a model of regulatory

federalism can allow for capture by regulated parties due to political influence and lack of

resources on the part of the regulator to secure an adequate technical analysis. In this case, local

approval of four of the six proposed towers (two are not yet approved) in this location has

unfortunately not been subject to an adequate, meaningful environmental analysis to address the

significant habitat and wildlife impacts described in this letter.

Conclusion

Making a determination about possible effects on endangered or protected species should not be

made a priori, nor should it be based upon the limited information provided on the applicant’s

FCC Environmental Assessment, or the Final Environmental Impact Statement (FEIS) prepared

 by Snohomish County Planning and Development Services. This FEIS (January 2005) addressed only the visual impacts of this proposed project (see FEIS Table of Contents in Exhibit 2). No analysis of wildlife or wildlife habitat impacts was included in the 2005 FEIS.

Instead of relying upon incomplete and outdated assertions in the file, the FCC should require an

EIS to be prepared that relies on best available science and adequately identifies and evaluates the wildlife and habitat impacts identified in this letter. Given the information provided in this letter, NEPA requires this analysis.

I very much appreciate your concern and attention to this matter.

Sincerely,

Angela Day

Cc: Andrew Skotdal

2707 Colby Avenue, Suite 1380

Everett, Washington 98201
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