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Chapter 1: Jurisdiction

Week 1

Helicopteros (US, 1984)(Greek company bought helicopters from and then was sued on an unrelated issue; mere unrelated purchases from within a state are not enough to justify general justisdiction)

Yahoo! (9th Cir, 2004)(France fines Yahoo for selling Nazi merchandise; A foreign judgment against a US Corporation does not give that Corporation's homestate jurisdiction over the foreign jurisdiction issueing the judgment, let the foreign power come here and try to enforce it first)

Week 2 

Meir v. Sun International (11th Cir, 2002)(Atlantis hotel in Burmuda has a ticket counter in florida that is set up as an independant sub, the plaintiff bought his ticket in Miamia, was injured in burmuda, and then flown to Miami for treatment; a parent corporation is shielded from liability or the jurisdiction of its subs unless you can pierce the corporate veil and show agency or an alter-ego relationship. 

Shaffer v. Heitner (US, 1977)(There is no such thing as general in rem jurisdiction, except perhaps [fn 37] when you have jurisdiction by necessity because there is no other available jurisdiction to hear the dispute)

Chapter 2: Forum Selection and Other Clauses

Week 3

Bremen v. Zapata (US, 1972)(***; a freely negotiated selection clause will be enforced absent fraud, duress, undue influence, or overweaning bargaining power)

Compare Effron Sunline Cruise (2nd Cir, 1995)(Forum Selection Clause limiting suit to greece found on cruise ship ticket permissible) with Stougbaugh v. Norwegian (Tx, 1999)(FSC not permissible where passengers received ticket late, had high cancellation fee, and were limited to suite in florida).  See also Oceano Grupo v. Quintero (EU, 2002)(EU Council Dir. 93/13 Art 6 on unfair contracts invalidates FSC where forum is far from consumer's domicile even if the forum is in their own country).  Note: Prerogation (consent to jurisdiction) is different from FSC in US but not EU.  

Sugaros v. M/V Sky Reefer (US, 1995)(COGSA, Carriage of Goods by sea act, does not proscribe FSC or Arb clauses under the no limitation of liability clause; transactions costs are not a limitation of liability)

Banque Francaise v. Rio Grand (SD Tex, 1981)(Suits within Bankruptcy proceeding trump FSC); In Re Maxwell (2nd Cir, 1996)(In paralell bankruptcy proceedings between US and UK we can dismiss bankrupcy proceeding through comity); In Re Simon (9th Cir, 1998)(Maxwell Comity doctrine is limited to parallell bankrupcy proceedings, not all proceedings)

Shark v. Alberto Culver (US, 1974)(Arbitration is a special type of FSC)

9 USC 15, FAA, Federal Arbitration Act, says Arbitration agreements not subject to Act of State defense.  

UN Convention on Arbitration, see P. 83

Mitsubishi v. Soler (US, 1985)(Antitrust claims can be subject to arbitration); De Quijas (US, 1989)(SEC laws subject to Arb). See also Kotam v. SBC (11th Cir, 1996)(Mitsubishi's arb allowance applicable to domestic claims)

Chapter 3: Anti-Suit Service

Week 4

Hague Convention on Service, p. 112; See also FRCP 4.  

Volkswagen v. Schlunk (US, 1988)(State law made domestic subsidiary a foreign corporations elected agent for service of process, in wrongful death suit where car mfg is a foreign corp; primary innovation of the hague convention is is that it requires each state to establish a central authority for recieving service, which must then provide a receipt; whether there is proper service must be determined by the law of the forum state; here, however, the convention does not apply because service was, at no point, international: so long as service on the domestic sub satisfies the law of illinois and the due process clause, everything's kosher, communications between a domestic sub and its foreign parent are not our concern.   

Quaak v. KPMG (1st Cir, 2004)(KPMG, in an effort to frustrate a US securities fraud suit, brought the plaintiff class into a third-party criminal proceeding in belgium; Comity, like beauty, sometimes is in the eye of the beholder; International anti-suit injunction has heightened standards of review, with a modest degree of deference, somewhere between deferential and de novo, but we will not hesitate to exercise independant judgment; Generally, paralell proceedings should be allowed to continue simultaneously -- there is a presumption of concurrent jurisdiction -- subject to the rules of Comity; the 5th 4th and 7th Circuits and will allow injunction whenever there are multiple suits, but the 3rd, 6th, 2nd, and DC and now 1st, are more reserved and will allow suits to continue but will look at whether the exercise of jurisdiction frustrates the other courts jurisdiction and whether an important policy of one state is at issue.  The 3rd circuit is methodical, but we and the other conservative -- ie, more comity sensitive -- circuits will be more flexible and fact sensitive.  There is a presumption against issuing an order that will halt an foreign court's jurisdiction)

Week 5

§ 1782. Assistance to foreign and international tribunals and to litigants before such tribunals.  (a) The district court of the district in which a person resides or is found may order him to give his testimony or statement or to produce a document or other thing for use in a proceeding in a foreign or international tribunal, including criminal investigations conducted before formal accusation. The order may be made pursuant to a letter rogatory issued, or request made, by a foreign or international tribunal or upon the application of any interested person and may direct that the testimony or statement be given, or the document or other thing be produced, before a person appointed by the court. By virtue of his appointment, the person appointed has power to administer any necessary oath and take the testimony or statement. The order may prescribe the practice and procedure, which may be in whole or part the practice and procedure of the foreign country or the international tribunal, for taking the testimony or statement or producing the document or other thing. To the extent that the order does not prescribe otherwise, the testimony or statement shall be taken, and the document or other thing produced, in accordance with the Federal Rules of Civil Procedure. 

A person may not be compelled to give his testimony or statement or to produce a document or other thing in violation of any legally applicable privilege. 

(b) This chapter does not preclude a person within the United States from voluntarily giving his testimony or statement, or producing a document or other thing, for use in a proceeding in a foreign or international tribunal before any person and in any manner acceptable to him. 

Intel v. AMD (US, 2004)(in pursuit of a european anti-trust complaint filed by AMD, AMD petitioned district court to compel discovery of records from intel.  District Court found 28 USC 1782 did not justify an order unless litigation was actually pending but here it was an administrative complaint.  9th Cir reversed, holding that the language allowed any administrative proceeding and it need not be actually pendign litigation.  We agree with the 9th Cir)

Hague Convention on Taking Evidence (US Rat, 1972), p. 136, letter of request from contracting state seeking evidence for use in a contemplated or commenced judicial proceeding, shall designate a central authority, receiving authority may object, requests may be refused under the law of state of execution or under the law of the stateof origin,

Societe Nationale Aerospatiale v. US District Court (US, 1987)(a french-made private jet crashed in Iowa, discovery was conducted under FRCP then the french objected, a magistrate held that allowing the Hague Convention to overide the FRCP would frustrate national interest, the eight circuit agreed and ignored the argument that this makes the Hague Evidence Convention meaningless and noted that it still applied to non-parties.  We agree insofar as the Hague Evidence Convention is not mandatory, but that conclusion is equally applicable to both parties and non-parties.  Courts may use the Hague Proceedures, but are not required)(Brennan, Concur/Dissent: we should adopt a presumption that we use convention proceedures, with discretionary allowance for non-convention proceedures only where the convention would be futile or unhelpful).  

Note: in 1989, the Fed R Advisory committee recommended an amendment adopting Brennan's concurrence, but it was rejected.  Lower Courts have echoed the majority's hostility to the convention. p.157. NY and NJ originally adopted Brennan's analysis, placing the burden on the party opposign the Hague to convince the court, but later cases have generally had the opposite view and required the party pushing for the hague to show why.  Some courts have summarily rejected the procedures as an unnecessary delay.  A new English procedure requires prospective litigants to cooperate with pretrial discovery.  

Week 6

Restatement 3d of Foreign Relations 442: A court may order a person in their jurisdiction outside the us to produce a document or something; but, if the disclosure is prohibited by the law or regulationor order of the other country then the court may require the person to make a good-faith effort to secure permission from the foreign authority, the yshould not impose sanctions but may make an adverse finding of fact. 

Societe International v. Rogers (US, 1958)(property siezed from WWII Germany under the trading with the enemy act included money from a swiss company that had enemy taint and the company sued the government for recovery but refused to turn over bank records because of swiss banking privacy laws. The swiss made a good faith effort to get an exception to the laws, but it was unable to secure a waiver of the swiss blocking statute. The district court struck the complaint. Held: absent bad faith, strikign the answer is too serious; here the non-producing party had the burden of proof on the issue, so an adverse inference charge may have been appropriate, if it were the other way around perhaps an adverse inference and a burden shift would be appropriate).

In Re Uranium Antitrust Litigation (ND Ill 1979)(in OPEC antitrust litigation, the defendants set forth numerous specific foreign law objections.  A foreign law objection is similar to the fact-sensitive inquiry into the issue of control over the documents requested.  Those "secrecy" statutes that can be waived with consent of the party are unpersuasive.  Whether a production order should issue is a discretionary analysis with three factors, national policy, the importance of the documents requested, and opportunity for flexibility in the country's non-disclosure laws.  

US v. National Bank of Chicago (7th Cir, 1983)(Because disclosing the documents wuold subject the defendant to harsh penalties under Greek laws, balancing the competing interests, compelling disclosure is not warranted at this time but the defendant should be ordered to make a good faith effort to obtain waiver of enforcement by the Greek government). 

In Re Westinghouse (10th Cir, 1977)(it was error to hold a non-party in contempt for failure to produce records that were subject to strict privacy laws and would have been illegal to disclose).

Insurance Corp of Ireland v. Compagnie des Bauxites de Guinee (US , 1982)(shifting the burden of proof on a the jurisdictional issue against a defendant challenging jurisidction was proper after refusal to produce documents pertinent to jurisdiction on a foreign-law objection after a good faith effort to obtain a waiver; not a violation of due process)

Volkswagen v. Valdez (Tex, 1995)(under 442, it was an abuse of discretion to order production of a corporate telephone book, in violation of german law and after a good faith effort to obtain waiver, where Germany submitted an Amicus stating a strong national interest and the information was discoverable through numerous other means).

Re Grand Jury Proceeding (9th Cir, 1994)(held in cotempt a person refusing to sign a consent to disclose his bank record in australia, despite the fact that such a consent was illegal under australian law, because -- discussing international comity and jurisdictional law under R2Foreign relations -- the US interest outweighed the australian interest). 

Brannigan V. Danison (New Zealand, 1996)(In determining whether a witness should answer questions that might expose him to cook island criminal penalties, the court should balance: negative consequences on the inquiry  and the adverse consequences to the witness). 

In Re Asbestos Insurance Coverage (UK, 1985)(Lloyd's refused to acknowledge insurance claims; the US allows for broad pre-trial discovery, we do not want to permit fishing expeditions.  We will acknowledge the demand for oral questions, but the requests for "any and all" documents are overly broad and should either refer to specific documents known to exist or else be foregone). 

WEEK 7

Chapter 2: Forum Non-Coneniens

factors considered in forum non-conveniens include access to proof, cost of obtaining attendance of witnesses, any relevant property or premises, practical problems such as congestion in the courts, and questions of enforceability for the judgment.

Piper v. Reyno (US, 1981)(an aircrash in Scotland, suit brought in PA; change in law less favorable to the plaitniff is not a factor to be considered in a FNC Motion [fn13: state and fed law on FNC is the same, so no need to decide the erie question]). 

Gasperini v. Center for Humanities (US, 1996)(when NY substantive law governs, NY law and decisions guide allowable damages).  cf. Restatement (2d) Conflict of Laws 171: damage calculation is a procedural device subject to the laws of the forum court.   (ie, american pain-and-suffering may be obtained even in suits where foreign law that does not allow those damages would apply). 

Van Dusen v. Barrack Rule (mentioned in Piper): when a case is transferred under 1442 in diversity, the law of the state of the tranferror not the tranferree is applied. Ferens v. John Deer (US, 1990)(the Barrack Rule applies to SOL); Re Air Crash Disaster (D.Mass 1975)(in multi-district action, damage limitation applied only to Mass plaintiffs under Barrack rule).  

Although Piper mandates a discretionary analysis, other courts have applied a heightened standard with a "heavy burden" and re-examined the district court's analysis.  p. 203.  

Harrison v. Wyeth Labs of Am Home Corp (Ed Pa 1980)(FNC transfer to UK. Pa uses a most-significant relationship test, so UK law will apply, and the UK has a great interest in products liab suits based on drugs manufactured developed marketed and regulated in its territory). 

In Re Union Carbide Corp Gase Plant Disaster in India (2nd Cir, 1987)(no abuse of discretion in transferring case to india where judge found that public and private interests of indian plaintiffs suign an indian company over a disaster that occured in india weighted in favor of an indian suit, but the conditions of compliance with FRCP discovery and agreement to consent to enforcement of judgment in US without due process review are impermissible.  *Note that the 2nd Circuit also commented it might have been an abuse of discretion not to grant the FNC motion.  As a practical matter, however, the denial of a FNC motion is not a final order, therefore review is difficult.  

WEEK 8

Chapter 3 Recognition of Judgments

Hilton v. Guyot (US, 1895)(suit to enforce french judgment.  No law has any effect, of its own force, beyodn the limits of the soveriegnty from which tis authority is derived. The extent to which the law of one nation... shall be allowed to operate within the dominion of antoher nation depends upon... the comity of nations. The Defendant claims that he case was the subject of fraud, but it was extrinsic fraud (fraud on the facts by a party) rather than intrinsic fraud (Fraud of the court) and therefore review would be review on the merits.  Because France would review a US order, however, we have no problem reviewing a french order on the merits.  Fuller, Dissent: Reciprocity insofar as trusting the merits of a judgment should not be a requirement for enforcement of judgments. * Note, fuller's dissent has become the general law in most states, and -- although technically it hasn't been overruled -- fed courts in fed question jurisdiciton are unlikely to follow it. [Somportex, FN 8]. 

Somportex v. Philidelphia Chewing Gum (3rd Cir, 1971)(Company appears conditionally to litigate jurisdiction, then changes council and ignores the proceeding; enforcement of judgments, since they are based on diversity, are a state-law issue.  PA differentiates between the full faith and credit afforded sister-states and the comity afforded foreign jurisdictions.  The defendant waived their jurisdictional challenge: they had the opportunity to litigate that issue in the UK and ignored it. The Defendant challenges the English practice of converting a conditional appearance into a full appearance after the issue of jurisdiction has been litigated and lost, but our courts do the same thing.  We will not disturb the adjudication.  The fact that it was rendered in default rather than fully litigated is of little importance; the polestare is whether a reasonable method of notification was used so as to justify entering default under due process, here they actually appeared.  Because of res judicata and the defendants waiver by not pursuing, it was not necessary for the court to examine the merits of jurisdiction, but it did anyway and rightly found that the enlish court's judgment of agency between the company and its foreign sub with respect to this particular claim justified specific jurisdiction.  Finally, there is no basis for a public policy argument.)

EU Regs on Jurisdiction and enforcement of judgement, p.21.  EU regs state that, between two conflicting judgments, the earlier prevails.  US law is that the latter of two judgments is entitled to full faith and credit.  

Jet Holdings v. Patel (UK, 1989)(action to enforce California judgment in UK court.  Under Common Law, a foreign judgment is impeachable if the foreign court did not have jurisdiction to enter the judgment, or if it was entered either through fraud on behalf of the party in whose favor judgment was rendered or on the part of the court pronouncing the judgment, or if it is oppsosed to natural justice.  A foreign Court's decision as to its own jurisdiction is neither conclusive nor relevant, neither are allegations of fraud, although -- admittedly -- academics have been against that view on the res judicata effect of fraud, our doctrine of strict precedent binds us.  Here, there is a triable issue of fact as to whether there was fraud, where the defendant contends that the US court had ordered him to appear for IME's and in person for depositions and trial in California despite threats from the plaintiff and was extorted out of $100,000 by the plaintiff and therefore had no money to pay his lawyers). 

NOTe: The UK recognizes only four basis for recognizing foreign jurisdiction at common law of countries that it does not have a treaty with: presence, counterclaim or suit, voluntary appearance, and consent.  A person does not "appear" if they appeared soleloy to contest jurisdiction, ask for a stay because or arbitration or pending/contemplated foreign proceeding, or to protect property siezed byt eh foreign court.  

Notice: US gives res judicata effect to foreign decisions on their own jurisdiction, whereas UK does not.

Adams v. Cape Industry (UK, 1990)(15.5 million default award not enforceable in UK where jurisdiction was based merely on a marketing subsidiary)

The German and Japanese Supreme Courts have refused to enforce the punitive damages portion of a California judgment.   

O'Gilvie v. US (US, 1996)(Punitive damages are taxable income, as opposed to PI suit's compensatory damages)

EU Countries have something similar to full faith and credit, but will not apply it to non-eu countries or judgments entered in an EU country to enforce a non-eu judgment (Owens Bank v. BRacco (UK, 1992). The Hague is considering an enforcement of judgment convention codifying the refusal of some states to enforce excessive compensatory awards or multiple-punitives. 

Uniform Foreign Money-Judgment act: p.275: grounds for non-enforcement: due process, lack of personal jurisdiction unless person was personally served or voluntarily appeared but not to protect property, lack of notice, fraud, public policy, conflicting judgment, or a seriously inconvenient forum. 

WEEK 9

CHAPTER 4: ACT OF STATE

Banco National v. Sabbatino (US, 1964)(when the US placed a low sugar quota on Cuba, Cuba retaliated by siezing the profits of US sugar exporters in the country; the boat's receivers refused to pay until the dispute was settled, cuba sued to have them pay.  Every sovereign state is bound to respect the independance of every other sovereign state and the courts of one country will not sit in judgement on the acts aof the government of another done within its own territory.  Redress of grievences by reason of such act must be obtained between the sovereigns.  We cannot challenge the cuban gov't's expatriation order.)

Following Sabbatino, the Hickenlooper amendment to the Foreign Relations Act, 22 USC 2370, was enacted in 1964, stating "no court in teh US shall decline on the groudn of the Federal Act of STate Doctrine to make a determination ont eh merits giving effect to the principles of international law in a case in which a claim of title or right ot property is asserted by a party including a foreign state based upon a confiscation or other taking by an act in vioaltion of the principles of international law. 

Bigio v. Coca-Cola (2nd Cir, 2001)(coca-cola bought property from the egyptian gov't which had been siezed from jews. The district court reversed as act of state; the 2nd Cir reversed on the grounds that the exercise of jurisdiction would be unlikely to frustrate the executive branch in the exercise of foreign policy and remanded for comity reasons.  

Galu v. Swissair (2nd Cir 1989)(an american citizen, living in france, was arrested in switzerland and put on a plane to the US, but claims that under swiss law she should have been sent back to france; district court dismissed on AoS grounds; 2nd Cir reversed and remanded for a determination of whether the act was truly of a sovereign state or simply the local police). 

Dunhill v. Cuba (US, 1976)(Cuba nationalized the cigar mfg'rs, who then fled to the US and sued their US customers for payment owed on deliveries, customers had already paid Cuba and impleaded the factories for repayment; District Court dismissed on AoS grounds; SC reversed and remanded for determination of whether the factory owners were acting as agents of the cuban gov't or merely in a commercial capacity), but see Callejo v. Bancomer (5th Cir, 1985)(order that all american money held in mexican banks be converted to pesos at a poor exchange rate was act of state).

Libertad Act of 1996, 22 USC 6021, allows US citizens who own property confiscated by Cuba to sue anyone who traffics in the property.  

Fed Arb Act, FAA, 9 USC 15, arb's not subject to act of state defense

Buttes v. Hammer (UK, 1982)(many nations have an "act of state" doctrine, we prefer to think of it as a mode of abstentation.  

Kuwait v. Iraq (Eng, 2002)(Iraq's invasion of Kuwait was a violation of public policy, we will therefore address the issue and hold them liable for conversation of property)

Allied Bank v. Banco Credito Agriocola (2nd Cir, 1985)(where Costa Rica borrowed money from a group of banks through the IMF in New York with the loan specifically saying that the situs of the debt is NY and refused to pay, the situs of the debt was New York, not Costa Rica, therefore it was not an act w/in its own territory subject to the Act of State doctrine)

Note: Ordinarily a debt not embodied in a document is deemed located where the debtor is found.  Restatement (Second) Conflict of Laws 68.  

Credit Suisse v. US Dist Court (9th Cir, 1997)(where the Swiss gov't issued a freeze order, having the Court order the bank to hold the assets would be in direct contravention of the order and therefore this is impermissible by Act of State)

John Doe v. Unical (Dist Cal, 1997)(where oil company bought nationalized oil from the burmese gov't, which used torture and slavery in its drilling operation, the company could not be sued for the country's acts because the country was protected by Act of State).  

Trinh v. Citibank (6th Cir, 1988)(where a south vietnam citibank branch was siezed after the vietnam war, the main branch was liable because, generally, a main branch is liable for the obligations of its sub branches).  See also Citibank v. Wells Fargo (US, 1990).

12 USC 633 (1994) a bank in the federal reserve system shall not be obligated to pay from its main branch the obligations of foreign branches lost due to act of war, insurrection, or act of a foreign government, unless the bank has explicitly agreed in writing).

Kirkpatrick v. Environmental Tectonics (US, 1990)(where winning bidder, in violation of Nigerian Law, obtained a gov't contract through bribing gov't officials, the act of state doctrine was not applicable: the act of state doctrine does not establish and exception to the rule that court's should resolve the cases before them, even if those cases may embarrass a foreign government, but may presume that the acts of a foreign sovereign within its own jurisdiction are valid.  This was not the act of the sovereign).  

WEEK 10

FSIA

Foreign Sovereign Immunities Act, 28 USC 1330, (1976) p.307: 

JURISDICTION. District courts have original jurisdiction over non-immunized suits against foreign states.  Under international law, a foreign state is not entitled to immunity in its commercial activities.  A foreign state is immune from jurisdiction except: waiver, commerical activity in US or with direct affect in US, with respect to property taken in violation of international law with a connection to commercial activity in the US, immovable property in the US, or any Tort suit agains an official or employee of a sovereign acting within the scope of his office (except discretionary functions, malicious pros libel or slander), or to enforce or compel arbitration, or for material support of torture or sabotage or hostage taking (except state was not designated as a sponsor of terrorism by the US gov't or was designated but neither claimant is a US citizen or national).  A foreign state shall not be immune from maritime jurisdiction provided notice of suit was given, or in an action to foreclose a mortgage.   

LIMITATIONS ON DISCOVERY.  court shall stay discovery at the request of the US AG if it interferes with a crim prosecution or national security issue but shall not grant a stay for more than ten years, or may stay if the request creates serious threat of death or bodily injury, adversely affects US international policy, obstructs a criminal case.  

LIABILITY.  A foreign state shall be liable as any natural person except it is not subject to punitive damages. 

COUNTERCLAIMS: A foreign state waives immunity to any counterclaims that could have been brought originally or which arise from the same transaction or occurance to the extent of the relief requested.  

ATTACHMENT & EXECUTION.  Shall not be immune if: waiver, used for commercial activity in connection with case, judgment relates to rights in the property, it is immovable in US, property consists of contractual obligations or proceeds, or is a vessel.    Property of a foreign central bank or property of an international charity are immune by privilege of the Int Org Immun Act.  

VENUE: may be brought where events occurred, where property is located, where the instrumentality is licensed to do business, or if nothing else is available then in Wash DC. 

Dole v. Patrickson (US, 2003)(a corporation is the instrumentality of a foreign state only if the foreign state owns a majority of the shares)

Pre-FSIA Act: Restatement (Second) of Foreign Relations: immunity of a foreign state extends to heads of state, public minister or official or agent if their acts consitute rule of law.

11 USC 106: Sovereign immunity is not a defense in Bankruptcy (particularly 542 recovery actions)

European Convention on Sovereign Immunity (which preceeded FSIA) says that there is no Sovereign Immunity between contracting states for instrumentalities that have an office in the forum state or for PI actions where the injury happened while the foreign soveriegn actor was in the forum.  

Verlinden v. Nicaragua (US, 1983)(allowing foreign plaintiffs to sue foreign governments under the FSIA did not exceed Art III power, but jurisdiction must be predicated on a statutory grant in the act.  The act largely codifies and clarifies the pre-act soveriegn immunity doctrine).

Altmann v. Republic of Austria (9th Cir, 2002)(FSIA retroactively applied to Nazi artwork siezures, although some courts will refuse to apply the act retroactively to events prior to 1952 when the restrictive theory it codified came into effect).

WEEK 11

Argentina v. Weltover (US, 1992)(Argentina unilaterally extended time to repay its bonds, S.Ct upheld jurisdiction under FSIA under the "commercial act outside US with substantial effect on US jurisdiction," since when a gov't acts as a player within a market it is commercial activity and directly affected the US because the bonds were issued and repayable in New York and were in US dollars). 

Saudi Arabia v. Nelson (US, 1993)(when a US doctor working in a Saudi Hospital, having been recruited from US, was spontaneously arrested and tortured in retaliation for complaints about hospital administration, there was no jurisdiction because the arrest was not commercial nor directed at the US and the recruitment in the US was not the same transaction as the act complained of; Blackmun, Concurring/dissenting: it was commercial, just not direct at US, but a failure to warn claim could have been based on the recruitment because that was aimed at the US; Stevens, Dissenting: the activity was commercial and the hospital has regular and systematic conduct that would subject it to general jurisdiction in Maryland, I don't want to decide whether the "direct related" criterion can be satisfied by general jurisdiction, but the acts were sufficiently related to slide this case through). 

Sun v. Taiwan (9th Cir, 2000)(distinguishing Nelson, arranging student tour of Taiwan in US was conduct within the US, therefore even though an injury happened on that tour happened in Taiwan, the negligent planning was done in US).  

Int. Assoc. Mech. v. OPEC (9th Cir, 1982)(OPEC's activities are protected against anti-trust suit by act of state doctrine; the FSIA does not foreclose the Act of State doctrine, and even though the activity meets the FSIA test it was still a sovereign act of the government that we will protect because, here, this is an issue for the executive branch to deal with as a foreign relations matter; courts should not enter into the delicate area of foreign policy at the will of a litigant).  TAKE HOME LESSON: Key inquiry in Act of State is whether it interferes with Exec branch as sole organ of foreign policy. 

Argentina v. Hess (US, 1989)(where 2nd Cir allowed Hess to sue Argentina after they accidentally bombed a tanker under the Alien Tort Statute, the S.Ct reversed, holding that the FSIA is the sole basis for allowing jurisdiction against a sovereign... the High Seas are not US property so you can't have a damage to property in US claim). 

MOL v. Bangladesh (9th Cir, 1984)(Bangladesh renegged agreement to sell research monkeys, regulation of natural resources is a sovereign act and not a commercial one).  [notice that this is the same circuit as OPEC].  

World-Wide Minerals v. Kazakhstan (DC, 2002)(Despite express waiver of sovereign immunity, Act of State doctrine barred suit against country that expropriated real property with minerals on it)

Butters v. Vance (4th Cir, 2000)(security company had derivative immunity in discrimination suit where it refused to assign a female employee to gaurd a saudi princess at the saudi gov't's request)

Letelier v. Republic Of Chile (2nd Cir, 1985)(Even if jurisdiction is established under the Act, execution must also be established; you can't seize a company airline for a non-commercial tort wrongful-death action based on a political assassination of chilean ambassadors to the US by their own gov't which had nothing to do with the airline). [Note: Relying on a 1914 treaty between the US and Chile, a settlement of this dispute was reached through diplomatic channels establishing an international commission to decide damages].

Liu v. China (9th Cir, 1989)(allowing suit against China for wrongful death in assassination on gov't orders; court held that this was not a discretionary function because murder is equally illegal in china).  

WEEK 12

CHAPTER 6: Extra-territorial jurisdiction

Restatement (Third) of Foreign Relations Law (1986), p. 365, 402 bases of power: A state may regulate activity in its territory, the status of persons and things in its territory, activities in its territory, conduct directed against the security of its state or persons within it; 403 limits on power: state may not exercise unreasonable jurisdiction, based on balancing of effect of activity on state, character of activty, importance of poicies, other state's interest, and conlfict with other state. Concurrent regulation is allowed.  413 on Anti-Competitive Activity: Restraints on US trade are subject to US jurisdiction, whether agreement is in or out of US, or having substantial effect on US trade, are subject to US regulation.  

Timberlane v. Bank of America (9th Cir, 1976)(Corrollary to Act of State doctrine is that business practices compelled by sovereign are protected by AoS doctrine and not subject to antitrust regulation.  Mere gov't approval, however, is not compulsion and will not be a defense.  There is no doubt that the US can exercise extraterritorial antitrust jurisdiction [history discussed] and American Courts have displayed regard for Comity an the prerogatives of other natiosn; there is a tripartite analysis: some actual or intended effect on American Commerce, effect significantly large to present a cognizable injury under the anti-trust laws, and whether american interests vis-a-vis other nations is sufficent to justify an assertion of authority.  Factors include: conflict with foreign policy, allegiance of parties, enforcement by other states, relative significance of effects on US and elsewhere, whether there was an explicit purpose to harm US commerce). 

* execise of extra-terr antitrust jurisdiction must be reasonable in face of comity

Laker Airways v. Belgian World Air (DC, 1984)(laker claims it was run out of business by antitrust conspiracy of defendant british-based airlines, some of the airlines had UK issue injunctions foreclosing Laker from suing in US; both US and UK have concurrent jurisdiction over the conflict, and comity ordinarily requires a court to defer to an already pending foreign proceeding until it is resolved.  The Exec branch, however, has made no comment in this case, and we see the US's interest in the anti-trust constext as important, so we will not allow the UK to foreclose our jurisdiction and will enjoin the remaining defendants from seeking anti-suit injunctions in the UK). 

Hartford Fire Ins v. California (US, 1993)(conspiracy among british primary insurers to change US customary "occurance" based insurance, ie you are covered for acts occuring during the policy, to claims-made.  There are no comity considerations justifying abstention -- or, in Scalia's terms, Comity does not weigh against finding jurisdiction over the claims -- even if the acts were legal in the UK they were directed at the US and we have authority to regulate them.  (the rest is court opinion, but whether it is an abstention or jurisdictional is a divided issue; circuits are also divided, the 9th circuit looks at it as a rigid jurisdictional issue, 1st as an abstention). 

US v. Nippon (US, 1998)(Criminal anti-trust suits follow same analysis as civil; a japanese corp can be subject to US crim penalties). 

Hoffman La Roche ***

WEEK 13

Split on Securities violation predicate: 2nd, DC, and 5th use restrictive "directly caused means all fraud took place in US and was not merely preparatory test," while 3, 8, and 9 require only significant furtherence of the scheme to find "directly caused." 

Zoelsch v. Arthur Anderson (DC, 1987)(AA included misleading information regarding one of its clients in a report to prospective german investors.  US can have jurisdiction over extra-territorial securities claims where there are substantial effects on the US (effects test) or where the act was in the US and directly caused substantial losses to investors outside the country (Conduct Test).  In Testing conduct in the US, all acts of fraud must be established in the US conduct except for relaince and damages.  The US conduct must directly cause the injury and not be merely preparatory.  THE TWO TESTS ARE IMPORTANT!!!   

Central Bank of Denver v. First Bank of Denver (US, 1994)(aiding and abetting 10-b violation is not sufficient conduct to justify extraterritorial jurisdiction)

Schoenbaum v. Firstbrook (2nd Cir, 1968)(americans can sue for damage to canadian corp because it had a substantial affect on US commerce); Howe v. Goldcorp (1st Cir, 1991)(disclosure violation suit by americans against canadian corp dismissed on forum non-conveniens grounds)

Consolidated Gold v. Minorco (2nd Cir, 1989)(anti-fraud securities provisions have much broader extraterritorial reach than suits over filign requirements)

ALIEN TORT CLAIMS ACT

Sosa v. Alvarez-Mechan (US, 2004)(When Mexican Gov't refused to cooperate with siezure of man who murdered DEA agent, US hired mexicans to catch him and bring him back to the US. The defendant argued that this was an Alien Tort in violation of the law of nations.  First, the government is immune because this was an act in another country, for which the US has not waived its sovereign immunity, second, a one-day detention by bounty-hunters while being transported to lawful custody for a murder is not a violation of the law of nations.  

Filartiva v. Pena-Irala (2nd Cir, 1980)(ATCA allows jurisdiction where an alien commtied a tort in violation of the law of nations.  Bases of international law: conventions, custom, principles, scholars, judicial stuff.  Wrongful death suit against Pena, a paruguan, who -- under color of law -- kidnapped and tortured the plaitniff's son. This is in violation of the law of nations, there is jurisdiction; the Act of State doctrine is rejected because the actions were rogue and unratified).  

Tel-Oren v. Libyan Arab Republic (DC, 1984)(in suit based on a bus bombing, it was dismissed, some judges said that the PLO was not acting under color of law and Bork said that the ATCA does not create a cause of action only a conferral of jurisdiction).  

Klinghoffer v. SNC Achille Lauro (2nd Cir, 1991(PLO could be sued under ATCA for hijacking a ship and, because it is not a state, does not get sovereign immunity).  

Goldstar v. US (4th Cir, 1992)(US cannot be sued under FTCA unless it waives sovereign immunity, and it didn't do that in the invasion of panama because first military action is discretaionary and second this is an act outside the united states)

Hilao v. Marcos (9th Cir, 1996)(Former phillipine president liable for human rights abuses commited byt eh military under his command).

Doe v. Unical (9th Cir, 2002)(forced labor does not require state action, and further there is a question of fact as to whether Unical was complicit in Burma's rape and torture of its workers)

Ford v. Garcia (11th Cir, 2003)(under Torture victims protection act, p.449, person must have legal authority and abiltiy to control persons doing the torture and fail to take reasonable steps to prevent torture). 

In 2000, the US and Germany agreed to a reparations fund for former Nazi slave laborers.  

NOTES FROM COMPLEX LIT::

Forum non-conveniens is a common law doctrine allowing a federal court to dismiss so that a state or foreign claim can be asserted.  

De Melo v. Lederle Laboratories (8th Cir. 1986): De Malo is a brazilian citizen who bought a drug manufactured by a Brizilian subsidiary of American Cyanamid, a Maine Corporation with its headquarters in New Jersey and its labs in New York.  The suit was brought in Minnesota because the friend of a relative of a friend was a Minnesota lawyer.  The suit is based on the argument that the portuegese translation of the package insert failed to warn of the possible side effect of blindness, but the english version did.—factors considered in forum non-conveniens include access to proof, cost of obtaining attendance of witnesses, any relevant property or premises, practical problems, and questions of enforceability for the judgment.   See Piper Aircraft v. Reyno (US, 1981); Gulf Oil v. Gilbert. (US, 1947)  Everything in this suit happened in Brazil, and there isn’t a strong American interest, so we’re going to dismiss the case for forum non-conveniens contingent on the defendant consenting to suit and service in Brazil, consenting to pay any judgment rendered, and waiving the statute of limitations.  Brazil’s not that bad of a place, brazilian law would govern, all of the evidence is in Brazil. Swygert, Dissenting: Forum non-conveniens should not be granted unless there is an adequate alternative forum.  We have affidavits from different Brazilian attorneys here, some saying that there are punitive damages available, some saying there aren’t; some saying that Brazilian attorneys work on contingency, some saying they don’t.  Without proof that Brazil is an adequate forum, we can’t dismiss this suit.

The mere fact that the alternative forum’s laws would be less favorable to the plaintiff should not be given weight. Piper Aircraft v. Reyno. 

Extreme congestion in a foreign country’s legal system can be considered as a grounds to retain the suit. Bhatnagar v. Surrendra Overseas (3rd Cir. 1995).

The pendency of a related action in the alternative forum is not an appropriate factor in Forum Non-Conveniens, despite the fact that it is considered in 1404 transfer. Guidi v. Inter-Continental Hotels Corp (2nd Cir. 2000); Ravelo Monegro v. Rosa (9th Cir. 2000).

