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Article  1: Introductory Principles

Objections should be specific, curative instructions may be requested, the remainder of a statement may be required to be offered into evidence if only a partial statement is; violation of procedural rules such as disclosure may result in penalties such as curative instructions or even exclusion, you cannot have a trial by ambush or surprise.  

Article 2: Judicial Notice
Judicial notice: may be either of law or of facts.  Notice of Law is stated in NYCPLR 4511, but is excluded from the FRE.  Notice of Facts is a CL tradition in NY, but is codified under FRE 201. 

Notice may be taken of any readily ascertainable fact, such as locations, the day of the week a particular date fell on, distances, currency values, addresses, the meaning of words through a dictionary or legal dictionary, historical events, the meaning of abbreviations, scientific principles (such as gas is an accelerant), biological facts, such as that the human gestation period is 180 days, average life span is 75 years, etc, and even common principles such as the meanings of the different blood types.   properties related to animals, such as the fact that mules have a tendency to kick, or that a particular animal is dangerous (although there is some authority to the contrary in this regard, DeVaul v. Carvigo Inc, 72 NY2d 806, refused to give judicial notice to a German Shephard being a ferocious animal, criticizing the tendency of the courts to make generalizations about animals such as dogs.  Essentially, Judicial notice may be taken when a judge knows a fact because of notoriety but not when the judge knows that fact merely because of personal experience.  

Similarly, Jurors may only evaluate the evidence of the case and may not use personal knowledge, but they may take notice of knowledge and experience such that is common to all persons.  
Article 3: Presumptions and Burden of Proof

See FRE 201
Presumptions 

The law operates under certain presumptions, some more notable than others: 

Innocent until proven guilty, 

Legitimacy:  a person is deemed “legitimate” in cases where it is an issue and the burden is on the party attempting to show bastardy. 

Presumption against suicide: in insurance cases, there is a presumption against suicide such that suicide must be proven by the party attempting to say that it was such. 

People are presumed sane

People who claim to be and present themselves as married are presumed married unless, in a criminal proceeding for bigamy, the presumption of marriage is outweighed by the presumption of innocence. 

Death after three years absence:  At CL when a person was not heard from for three years they were presumed dead.  

Possession creates a presumption of ownership

Documents, such as a deed, older than 30 years are presumed to be authentic when they are in the possession of their natural custodians. 

The same name creates a presumption that they are the same person, with the person claiming that they are different having the burden of proof. 
Possession of the fruits of a crime permits, but does not require, the inference of guilt.  

Payment of a debt is presumed after a period of 20 years from the time the debt was due, this is more of a CL statute of limitations than a presumption.  

There is a permissible inference that one intends the natural consequences of their acts, sometimes described as a presumption.  

Failure to produce evidence in one’s control raises a presumption, or at least a permissible inference, that all inference from such evidence were favorable to the other side.  

A “missing witness” charge may be requested as soon as practicable, and when such a charge is made, although a presumption is not established, there is a permissible inference. 

Spoliation, intentional destruction of evidence, is the bases for an unfavorable inference and may be rectified by the trial judge’s discretion, ranging from a dismissal to an unfavorable inference charge.  

BURDEN OF PROOF

Fair Preponderance …   clear and convincing…    Beyond a reasonable doubt. 

(more prob than not)
(highly prob)


(very highly prob)


Reasonable doubt is a nebulous concept, and the judges instruction is generally that a reasonable doubt is a doubt for which a rational basis can be articulated, but the jurors are under no obligation to articulate their reason—a reasonable doubt should be based on the evidence or lack thereof.  
Preponderance of the evidence = 51%, more likely than not

Clear and Convincing: evidence makes it highly probable.  Used in defamation to show “actual malice.” NY Times v. Sullivan, Fraud, lack of capacity or termination of life sustaining procedure, Cruzan v. Missouri, Establishing Paternity, Terminating Parental Rights, to Reform a Contract, establishing a Gift by a Decedent, Easments or Covenants or abandonment, non-criminal traffic violations resulting in a fine, Rosenthal v. Hartnett, 36 NY2d 269, Vehicle and Traffic Law § 227(1), Civil Contempt of Court, Equitable Estoppel, an Insurer’s claim that fire loss was caused by Arson, and Usury.  

CORROBORATION

A person can always be convicted by an admission.  Corroboration, however, is required for skeptical evidence such as: Accomplice testimony, NYCPL 60.22, unsworn testimony (a persons testimony is unsworn when they are under 12 or have some mental disease or defect), NYPL 130.16 (1974) removed any corroboration requirement for sex crimes such as rape, sodomy, etc, Perjury may not be established by the uncorroborated testimony of a single witness (but may be established by inconsistent sworn statements), and A person may not be convicted of criminal facilitation by the uncorroborated testimony of the person charged with the substantive offense, NYPL 115.15. 
Article 4: Relevancy and Circumstantial evidence

A. In General 
Pre-trial disclosure isn’t restrained by the rules of evidence and you can troll without any real relevance; the pretrial disclosure rule is that anything is relevant so long as it has a tendency to become or to lead to relevant evidence. 

In New York, the general rule is that all relevant evidence is admissible unless its admission violates some exclusionary rule. . . Evidence is relevant if it has any tendency in reason to prove the existence of any material fact; i.e., it makes determination of the action more probable or less probable than it would be without the evidence. . . Not all relevant evidence is admissible as of right, however. Even where technically relevant evidence is admissible, it may still be excluded by the trial court in the exercise of its discretion if its probative value is substantially outweighed by the danger that it will unfairly prejudice the other side or mislead the jury. . . ." The discretion vested in the Trial Judge also permits exclusion of relevant evidence if it is cumulative, too remote, or potentially too time consuming.
New York follows the common law rule that the admissibility of evidence is not affected by the means by which it was obtained. Absent some overriding constitutional, statutory or case law authority, relevant and competent evidence is admissible even though procured by unethical or even by illegal means. Federal Courts follow a different rule, however.  Mapp v. Ohio was the Supreme court case that established that illegally obtained evidence is inadmissible.  This is a rule in derogation of the common law rule, but has become commonplace and is constitutionally based in the Fourth Amendment.    

B. Real and Demonstrative Evidence 
The Trial Judge has discretion to order a jury view of any place relevant to the case on trial "at any time before the commencement of the summations.” Jurors are just their to view, however, and may not conduct experiments. Counsel and parties have the right to be present but may not argue or comment.  An unauthorized visit in a criminal trial per se leads to a new trial, while in a civil trial there needs to be accompanying evidence of prejudice.  Unauthorized view by the judge will be reversible error if prejudicial, and will be inherently prejudicial in a criminal case heard without a jury.  

C. Circumstantial Evidence 
New York has long adhered to the rule that where the prosecution relies wholly upon circumstantial evidence to establish guilt, the Trial Judge must give a specially crafted instruction to ensure that the jury does not reach a guilty verdict relying "upon equivocal evidence to draw unwarranted inferences or to make unsupported assumptions." The charge has traditionally admonished the jury that "the facts from which the inference of defendant's guilt is drawn must be 'inconsistent with his innocence and must exclude to a moral certainty every other reasonable hypothesis.'" Failure to give the moral certainty charge, however, is not reversible error in circumstances where there is no reasonable possibility that the jury would have acquitted if it were given. The instruction is only for circumstantial evidence of guilt, not for subsidiary issues proved only through circumstantial evidence.  The difference between a confession and admission, although usually insignificant, comes into play here.  A confession (a sworn statement) is direct evidence, while an admission is circumstantial. New York appellate courts subject convictions based on circumstantial evidence to "careful scrutiny" because of the "comparative ease with which logical flaws can creep into the reasoning process."  
A. Character Evidence 

Reputation is only one type of character evidence.  The present New York rule limits evidence of character to testimony about the individual's reputation. "[T]he aggregate tenor of what others say or do not say about him . . . is the raw material from which . . . character may be established." FRE 405(a), however, permits character evidence both of reputation and personal opinion and 405(b) allows for specific instances of conduct; neither opinion nor acts are allowable in NY. In criminal proceedings a prosecutor may not use evidence of bad character unless the defendant has opened the door through offering evidence of good character, but that evidence is still limited to reputation. Further, Prior convictions (subject to a Sandoval (or rule 403 in federal court) may be used to rebut evidence of good reputation. Cross-examination is also allowed, but in NY is limited to questioning the basis for reputation and to bring out awareness of negative reputation that contradicts direct testimony, questioning on prior convictions is not allowed; in federal courts specific circumstances of bad conduct may be inquired into.  To Qualify a character witness you need only show that they are in a position to know the community sentiment on that particular person.  Relevancy still applies.  
CPL 60.42 (the "rape shield law") provides that evidence of a victims sexual conduct is not admissible unless: (1) it proves or tends to prove prior sexual conduct with the accused, (2) shows that the victim has been convicted of prosecution in the last three years, (3) rebuts evidence offered that defendant is source of semen or pregnancy, (4) is determined, after an offer of proof outside the presence of the jury, to be in the interests of justice to admit.  Furthermore, the law does not prohibit standard forms of impeachment, including those tending to show bias, hostility or monetary incentive to fabricate, as well as earlier false charges of rape.  

The Victim’s reputation or prior acts of violence may be raised only in limited circumstances.  In a prosecution for a crime of violence, New York permits evidence of a victim's reputation or propensity for violence only if the accused is shown to have been aware, at the time of the event, of the victim's reputation or other specific acts of violence and is probative of reasonableness of a self-defense defense.  In contrast to the rules governing defendant’s reputation, prior acts known to the defendant are admissible as well as reputation. The federal rules follow suit, FRE 404(a)(2) allows for evidence of the victims character to be offered by a defendant and for rebuttal evidence of the victims peacefulness.

In New York Civil Suits character evidence may not be admitted to show propensity but may be admitted if it is essential to an element of the particular cause of action, such as defamation and malicious prosecution, where reputation is an element of damages and may be shown as such or in proving failure to mitigate, and negligent hiring, where knowledge of the employee’s reputation is probative of breach.   

B. Other Crimes, Wrongs, or Acts 

A Sandoval ruling (FRE 403 for Fed) is used to balance the probative value v. potential prejudice of prior convictions and immoral acts and may limit the availability of these to be used as impeachment tools if the door is opened to reputation testimony or if the crimes specifically bear on credibility. 
 
Evidence of prior criminal conduct (not just convicted crimes) solely to show criminal (bad moral) character is inadmissible.  In New York, the rule is often referred to as the "Molineux doctrine" and forms part of the law of evidence throughout the nation. See FRE 404(b).  Evidence of other criminal conduct will be admissible, however, to show, for example, (1) motive, (2) intent,
 (3) the absence of mistake or accident, (4) a common scheme or plan embracing the commission of two or more crimes, so related to each other that proof of the one tends to establish the other, or (5) the identity of the perpetrator of the crime charged.
  In contrast to the Sandoval Ruling, which involves a prior conviction used as an impeachment tool, criminal conduct offered as an aspect of guilt—a crime within a crime—requires a Ventimiglia ruling wherein (for unconvicted conduct) the judge will make a preliminary determination as to the relevance and, if relevant, whether a reasonable jury could find the criminal conduct to have occurred by the preponderance of evidence.  
If excluded conduct is explicitly denied, such as “I’ve never been convicted of a crime,” then it is permissible to, after politely informing the judge, go beyond the initial Sandoval or Ventimiglia ruling.

Sex crimes have some special rules.  In NY, despite general exception to rape shield law allowing in prior acts of intercourse between the parties, such acts, since they are irrelevant, are inadmissible for crimes of statutory rape.  The Federal Rules, by a special exception, permit evidence of defendant's other acts of sexual assault (FRE 413) or child molestation (FRE 414) in prosecutions for those crimes or in civil suits based on those acts (FRE 415).

C. Other Forms of Circumstantial Evidence 
Habit can be admissible if it is particularly relevant, for instance “did you always keep a loaded gun?” The Federal Rules make this clear under FRE 406, saying that evidence of habit is admissible, while under NY law judges use more caution and will only allow evidence of habit in circumstances where the evidence is of uniform repetition and seem to be more generous in cases of industrial habit as with products liability than with private individuals.  

Negligence has a few quirks.  In Negligence cases custom or usage may come up, but must be general custom and not merely a comparison with another specific business (you can’t say hospital X does this, while the defendant only does that). Further, in nearly all jurisdictions, Evidence of repairs made after an accident is inadmissible if offered as an admission of negligence or culpability in causing the injury, because the inference is unjust and public policy forbids it. Although, evidence of post-accident remedial measures may be admissible to show control over area in question.  Under FRE 407 this extends to Products Liability, but in New York the rule is to permit the introduction in a strict products liability case based upon a manufacturing defect of evidence of a manufacturer's subsequent modification to establish defectiveness of the product when made, but to proscribe the use of such evidence to establish fault in a strict products liability case based upon a defect in design or the failure to warn or adequately instruct concerning the use of the product. This does not apply, however, when technology predicating change was not available at the time of the accident.  In General, when the manufacturer is not a party, subsequent modification evidence is admissible to show defect as a possible cause.  

In defamation actions the fact that a statement was repeated is admissible to show malice, but repetitions made after the cause of action commenced cannot be referred to.  

Insurance agreements are subject to pre-trial disclosure, FRE 411, but the fact that a person is insured is not admissible in a negligence action and is considered inherently prejudicial.

Lack of physical capacity to commit crime charged may be shown.  Mental capacity may be evidenced circumstantially.  

Evidence evincing a guilty conscience is admissible, but are insufficient by themselves to support a conviction.   

Circumstantial Evidence 

Character evidence

Here’s how this shit works, evidence is admitted that tends to prove a fact or set of facts, then the trier of fact takes that and infers the existence of another fact.  The trier will take the direct evidence—the I heard, touched, smells, tasted—and draw inferences about the surrounding circumstances.  

RULE 1:  except in criminal cases character evidence is inadmissible.  Character evidence is inadmissible in a civil case to create an inference that the actor acted in conformity with that character trait during the incident in question.   The only time character can come into a case is when the accused (criminal) chooses to bring it up.

Under the common law system there was only one species of evidence that could be used to establish character: the testimony of a witness as to the individual’s reputation.   In every case the character of every witness for truthfulness is open for attack.  The primary reason for this rule is to limit the tangents into collateral issues of character, the exception for credibility is justified based on the importance of that particular collateral issue.  

Character evidence other than that related to credibility is never admissible with the one exception made for criminal cases where the defendant has opened the door through offering character evidence in their defense.  The sole mode of such evidence is witness testimony regarding reputation.  It must be about reputation not just opinion. It has to be a clergyman, teacher, etc, someone who brings the aura of their position. 

In Rape CPL 60.42-3 prior sexual history requires an offer of proof of absolute necessity.  In some systems evidence of the victim’s character may be admissible for certain crimes.  In New York evidence of the victim’s character is never admissible. 

People v. Miller: Brother shoots sister, the sister had trouble articulating anger and the brother knew that when she manifested certain signs she was about to do something violent.  The brother had seen the sister react violently before, she began to do the same thing and so he shot her based on the reasonable belief, based on past knowledge, that he was in danger.  Now we’re not talking about character, we’re talking about the defendant’s state of mind—whether it was reasonable for the defendant to perceive himself as threatened under the circumstances. 

In civil cases… no character evidence except credibility … however, reputation is a different story.  Consider negligent hiring, can a pyromaniac work at a gas station.  Actual knowledge of specific acts of conduct or that a reasonable inquiry would have shown that are relevant to the point at issue. 

Rule 404(b): The limitations on “other acts evidence” as circumstantial evidence of the conduct on the occasion in question.  
Article 5: Privileges 
FRE 501: Except as otherwise required by the Constitution of the United States or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of the common law as they may be interpreted by the courts of the United States in the light of reason and experience. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the privilege of a witness, person, government, State, or political subdivision thereof shall be determined in accordance with State law.

New York: Pursuant to CPLR § 4518, privileged communications do not lose their privileged character merely because they were communicated by electronic means or because persons necessary for the delivery of such electronic communication may have had access to the communication.

A common incident of most privileges is that only the holder of the privilege may assert a privilege in order to suppress relevant evidence. The holders of the testimonial privileges are both the husband and wife in the marital privilege, the client in the attorney-client privilege, the patient in the physician-patient privilege, and the parishioner in the clergyman-parishioner privilege. In parallel fashion, only the holder of a privilege may waive the right to the protection of the privilege.

NYCPLR 4503. Attorney-Client

(a) Confidential communication privileged; non-judicial proceedings. Unless the client waives the privilege, an attorney or his employee, or any person who obtains without the knowledge of the client evidence of a confidential communication made between the attorney or his employee and the client in the course of professional employment, shall not disclose, or be allowed to disclose such communication, nor shall the client be compelled to disclose such communication, in any action, disciplinary trial or hearing, or administrative action, proceeding or hearing conducted by or on behalf of any state, municipal or local governmental agency or by the legislature or any committee or body thereof. 

(b) an attorney or his employee shall be required to disclose information as to the preparation, execution or revocation of any will or other relevant instrument, but he shall not be allowed to disclose any communication privileged under subdivision (a) which would tend to disgrace the memory of the decedent.

Establish four elements for attorney client privilege: (1) attorney client relationship, (2) where the communication was made by client, (3) relating to legal advice, (4) with the intention that it be confidential.  Client Communicates Confidentially for Counsel from Counselor.  

In order for the communication to be privileged, the attorney-client relationship must exist. The party seeking the protection of the attorney-client privilege carries the burden of demonstrating the existence of the attorney-client relationship. The communication must have been made for the purpose of obtaining legal advice. A communication to an attorney acting purely in a business capacity will not be covered by the privilege. Furthermore, the communication must have been made with the intent that it be confidential. Generally, statements made in the presence of a third party who is not an employee of the attorney, but is instead outside the attorney-client relationship, will not be deemed confidential and, therefore, will not be covered by the privilege. Information provided an attorney by the client will also not be privileged if it was the client's intent that the attorney provide the information to others. A communication between a client and his or her attorney is not confidential if intended for an illegal purpose.  The ability to waive privilege dies with the client. 

Coctail party courses: family law, crim pro, tax.  

NYCPLR 4504: DR-Patient 

includes all doctors, registered nurses, podiatrists, dentists, and chiropractors, but only insofar as the information was necessary for them to act in their medical capacity.  

When a party brings their own condition into issue, either as part of their claim or in some sort of defense, then they have waived the Dr. Patient privilege with respect to that particular issue. 

On death a doctor will be required to disclose any information except that which would disgrace the memory of the decedent.  Waivers and agreements to disclose information for insurance purposes do not waive legal privilege.  Presence of a third person robs the confidential nature of the communication, unlike the attorney-client extension to an eavesdropper.  Necessary presence returns the confidentiality, such as an interpreter or a jail guard, the cloak of privilege does not extend to the third party and so they can testify but their presence which would otherwise destroy privilege between the Dr. and Patient does not.  

NYCPLR 4507. Psychologist

Psychologists have the same privilege as attorney client.  

NYCPLR 4508. Social Worker privileged except for:
that a certified social worker shall not be required to treat as confidential a communication by a client which reveals the contemplation of a crime or harmful act; where the client is a child under the age of sixteen and the information acquired by the certified social worker indicates that the client has been the victim or subject of a crime, the certified social worker may be required to testify fully in relation thereto upon any examination, trial or other proceeding in which the commission of such crime is a subject of inquiry; and where the client waives the privilege by bringing charges against the certified social worker and such charges involve confidential communications between the client and certified social worker.
NYCPLR 4502 Marital Privilege: 

Spouses cannot disclose confidential information made during marriage.  Does not apply to the furtherance of a criminal conspiracy, child neglect, or homosexual relationships.  It extends to communications even when marriage is not going well, and belongs to the person by whom the communication was made.  New York does not recognize “common law” marriage; common law marriage is marriage by adverse possession. 

Privilege against self-incrimination: defendant need not testify in any adjudication that might show his guilt, but may be forced to testify in civil trials and criminal hearings.  When the purpose for the rule ceases—the odds of the person testifying against themselves ceases—then the rule ceases.  Thus granting immunity removes the right against self-incrimination.  In New York we have an idea called transactional immunity, wherein anyone called before a grand jury has immunity whether or not there was an agreement to grant immunity.  Thus, the ordinary witness (not the defendant) called before a grand jury is immune from prosecution in New York for the crimes attested to.  Other states have different rules, but the constitutional protection requires at least “use immunity,” meaning that the statement made in the grand jury testimony cannot be used in a subsequent proceeding and evidence collected based strictly on that evidence would be fruit of a poisonous tree.  Trial witnesses do not get immunity automatically unless granted by a competent authority.  The trial judge is a competent authority, but can only grant immunity if the prosecutor asks.  

4505. Confidential communication to clergy privileged

”Unless the person confessing or confiding waives the privilege, a clergyman, or other minister of any religion or duly accredited Christian Science practitioner, shall not be allowed [to] disclose a confession or confidence made to him in his professional character as spiritual advisor.”  This rule is merely a rule of evidence and does not create a fiduciary relationship giving rise to a private right of action for disclosing confidential information. Lightman v. Flaum, 97 N.Y.2d 128 (N.Y., 2001) The person does not need to be a believer in the particular belief system.  

OTHER Privileges

Other Privileges include: rape crisis counselors, journalists, library records, and communications overheard as a result of eavesdropping. Among the common law privileges are those for government communications, parent-child communications, and informers.

Journalists are exempt under NY Civ Rights law § 79-h, the “Shield law” from contempt for refusing to testify as to confidential sources.  They are also exempt from contempt for refusing to testify as to even non-confidential sources when a story has yet to be published unless the party seeking such news has made a clear and specific showing that the news: (i) is highly material and relevant; (ii) is critical or necessary to the maintenance of a party's claim, defense or proof of an issue material thereto; and (iii) is not obtainable from any alternative source.  Evidence obtained in violation of this rule is inadmissible. The interesting thing about this is that it is flopped from other privileges and belongs to the professional rather than the speaker. 

CPLR 4509 privileges records of book borrowing habits from the library, and affords privilege to public officers who need confidentiality in their communications.  The Patriot Act, however, contains a conflicting provision allowing searches of library records.  Federal law recognizes and accountant-client privilege similar to lawyer client, but NY law doesn’t recognize it.  There is a common law informant privilege for criminal informers.    Lastly, there is a protection against the release of trade secrets.  
Article 6: Witnesses 
Order of Trial and Examination 
Openings and closings are a legal right, not subject to discretion, and the right is vested in the person with the burden of proof (the plaintiff by default, the defendant if they plead an affirmative defense).  In Criminal cases, according to NYCLP 260.30(3), a prosecutor must make an opening, failure to make an adequate opening will result in dismissal.  

Wittnesses may be excluded until they testify if it is requested, but may not be excluded after they testify because of the right to a public trial.  The Defendant may never be excluded and, because of the recent 18 USC §3510 (1997), the exclusion of the victim of a crime is limited.  Parties and their council may not be excluded, although if a plaintiff’s physical or mental handicap shows that they are in no meaningful way able to assist council and they are otherwise a disruption they may be excluded at the trial court’s discretion.  The defendant, under NYCPL 260.20, may be excluded and tried absentia when they have waived their right to be present.  Disruptive conduct after a warning that further conduct will result in their exclusion constitutes a waiver.  

Judges may question witnesses at their discretion, but the Court of Appeals has advised that this should be done sparingly. The judge must instruct the jury, if he questions, that they should draw no inferences from the fact that he questioned.  If council feels that the judge has gone beyond the bounds of their discretion to intervene they must make a prompt objection.  

Mid-testimony conferences with council are a matter of the trial judge’s discretion, balancing the right to council (in the case of defendants) or the propriety of allowing the conference with the impediment on the fact-finding function of the uninterrupted testimony. 

The view in New York is that juror questions are allowable. "To what extent under the circumstances peculiar to the trial of each cause questions should be permitted by jurors is a matter that should be left to the discretion of the trial court." If the Trial Judge decides to allow jurors to propound questions, the better practice is to have the juror(s) write out the question, so that the Judge may consider whether the question is proper under the applicable rules of evidence. It has been held an abuse of the Trial Judge's discretion to allow jurors to spontaneously comment.  Federal Courts follow the same routine.  See United States v. Bush, 47 F.3d 511 (2d Cir., 1995)(direct questioning did not lead to prejudice that would be a reversible error and it was a matter of discretion, permissible only in extraordinary or compelling circumstances, but in the future submit the questions in writing and let the judge do it)
A witness may not simply read their testimony.  "Witnesses are not required to speak with such confidence as to exclude all doubt in their minds. If the fact is impressed on the memory, but the recollection does not rise to positive assurance, it is still admissible to be weighed by the jury." If the witness needs an interpreter, the court must allow it, but an interpreter must be sworn to interpret properly and truly. If, however, the record does not disclose that the interpreter was so sworn, the appellate court will indulge in a presumption of regularity and assume that the necessary preliminary acts were done.
A witness may, for the purpose of refreshing his memory, use any memorandum, whether made by himself or another, written or printed, and when his memory has thus been refreshed, he must testify to facts of his own knowledge, the memorandum itself not being evidence. 2. When a witness has so far forgotten the facts that he cannot recall them, even after looking at a memorandum of them, and he testifies that he once knew them and made a memorandum of them at the time or soon after they transpired, which he intended to make correctly and which he believes to be correct, such memorandum, in his own handwriting, may be received as evidence of the facts therein contained, although the witness has no present recollection of them.  Upon the same principle, it seems that it should not be held essential that the writing be made at the time of the event, since the memorandum itself is not evidence but is merely a means of recalling the facts to the mind of the witness.  In Huff v Bennett, supra, a witness was permitted to use a newspaper report to refresh his memory.  When used, however, opposing counsel has the right to inspect it and use it to test the credibility of the witness.
Although a witness' recollection is not refreshed or revived by an inspection of a writing, the writing may be used, subject to certain limitations, in connection with, and as auxiliary to, the testimony of the witness. The foundation for admitting such a memorandum in evidence is clearly stated in People v Taylor, supra, 80 NY2d at 8: "[1] the witness observed the matter recorded, [2] the recollection was fairly fresh when recorded or adopted, [3] the witness can presently testify that the record correctly represented his knowledge and recollection when made, and [4] the witness lacks sufficient present recollection of the recorded information." The past recollection recorded exception to the hearsay rule is also found in FRE 803(5). Admission of the memorandum rests in the exercise of the Trial Judge's "discretion in determining whether the proponent has made a sufficient showing of the accuracy of the recording and its reliability." People v Taylor, 80 NY2d 1, 9, 584 NYS2d 545. Thus, the correctness of the statements contained in the memorandum must be verified by the witness before the memorandum can be received. The memorandum may be the end product of information reported by one witness and recorded by another. 
It is sufficient if the witness saw the memorandum soon after it was made and recognized it at the time as containing a true statement of facts within his own knowledge. People v Taylor, supra.  It must appear, also, that at the time when the witness made or saw the memorandum the witness had personal knowledge of the facts stated therein.  There is no need to resort to the doctrine of past recollection recorded if the record was made in the regular course of business. It is enough in such a case to comply with the requirements of the business records rule (CPLR 4518). The best evidence rule applies to a past recollection recorded and consequently the original memorandum must be produced on trial if it is obtainable. Where the witness is called on to testify as to a long list they may use a memorandum and that memorandum may be admitted into evidence.  
In New York you can’t impeach your own witness, although the federal rules allow it.  In NY you may, however, refresh your witnesses recollection through pointing out a prior inconsistent statement. 

Leading questions generally may not be used on direct, a leading question is one that suggests an answer, often but not always calling for a yes or no, or assumes a fact in controversy. Leading questions are permissible to introduce a topic.  At the judges discretion leading questions may be used against a hostile witness.  They are permitted for children and other witnesses of questionable ability to testify on their own, particularly when the person would be reluctant to answer honestly (like a sex crime), and they are permitted as memory suggestions, such as time and place.  
Cross Examination

Prevention of adequate cross-examination by the witness' death, or unjustifiable refusal to testify on cross-examination, renders the direct examination incompetent, and the jury must be instructed to disregard it.  Except for credibility,  cross should be limited to matters entered into on direct, although judges often ignore this rule.  An overly broad direct “opens the door” to collateral issues that otherwise may not have been considered relevant.  This is all, of course discretionary.  The “Collateral matter rule” is that collateral issues raised for purposes of credibility cannot be questioned by calling a witness to discount the testimony, while on material issues this would of course always be allowed.  
Competancy 

There is generally a presumption of competency,  but that can be rebutted and is an open area for cross-examination similar to credibility wherein counsel can examine witness with respect to their ability to perceive or understand.  

CL:  There is a presumption of competence that must be overcome in a challenge, but the trial judge can do so sua sponte.  At Common Law a person needed to believe in a deity that would punish false swearing in order to be competent, but in American Courts you can never go into religious belief as an area for competency.  

With the exception of expert opinions, a juror must demonstrate that they have personal knowledge of an event in order to testify to it.  

Generally a person is under oath when they testify, but in some circumstances—children under 9 years old or persons who for some reason would not be able to understand
 the oath—may be allowed to give unsworn testimony.  When a witness needs an interpreter the interpreter takes an oath to interpret properly.   The presiding judge may not testify.  According to Rule 602(b) and NY law, Jurors may not testify as to events occurring in the jury room other than the entrance of extraneous information.  New York continues to follow the common law rule which permits a juror to testify as a sworn witness at the trial at which he or she is a witness. This rule is contrary to that followed in the federal courts, where Federal Rule of Evidence 606(a) declares incompetent any witness who is a member of the jury impaneled to hear the case in question.  
Law of the case: once admitted without reservation evidence is considered admissible regardless of whether or not it would have been admitted if an objection were raised.

FRE 607 says that the credibility of any witness may be attacked by any party, including the party calling the witness.  At common law there was  rule that a party could not impeach its own witness, called the “voucher rule,” but the New York has grafted exceptions: Under Civil Practice Law & Rules Rule 4514, a party may impeach the party's own witness in a civil trial by using a prior inconsistent statement if that statement is in writing and was signed by the witness or if it was made under oath. Criminal Procedure Law § 60.35 also permits a party to use this device to impeach his own witness in a criminal case.
 However, in a criminal case the party must also show that his witness gave testimony on a material issue tending to disprove the party's position. 

Credibility is always an issue, and a person’s character for untruthfulness may always be raised.  Character for truthfulness, however, under FRE 608, may only be raised when untruthfulness has become an issue, otherwise it is bolstering. The use of specific instances of conduct to impeach the credibility of a criminal defendant require balancing on the part of the court in order to determine whether the risk of unfair prejudice so outweighs the probative value of the evidence that the evidence should be excluded. A pretrial hearing, known as a Sandoval hearing, is usually held for the purpose of making this determination. People v. Sandoval, 34 N.Y.2d 371 (1974).
CPLR 4513 and Crim. Pro. 60.40, allow evidence of prior criminal conviction to be raised as a matter of character to help the jury determine the weight to give their testimony.  Sandoval limits this for criminal defendants to instances when the particular conviction is relevant and testimony may be limited at the judges discretion based on balancing between probative value and prejudicial effect. 

CPLR 4519, called the dead-man statute,   …. Says that in a trial on the merits of a special proceeding involving a will or a person succeeding in interest the party (by death or mental illness) or otherwise interested person cannot testify.  This only applies to the trial, not any other proceedings, and most states have gotten rid of it…    FRE 601 brings this in as a competency rule in diversity cases… thus in a probate proceeding none of the parties claiming inheritance can testify and all evidence must come in through uninterested third parties. Because of this many good claims may be lost.  

Poslock v. Teachers' Retirement Bd., 88 N.Y.2d 146 (1996) Decedent, a schoolteacher, died. Under a retirement system for schoolteachers, decedent's designated beneficiary was entitled to receive a lump-sum payment of decedent's accumulated retirement benefits. Based on conversations between the decedent and contestants, the contestants challenged the beneficiary designated in the applicable forms. A jury found for the contestants.—Bellacosa., conversations between the decedent and the contestants regarding decedent's retirement benefits did not fall within the life insurance proceeds exception to the testimonial bar of N.Y. C.P.L.R. 4519, the "Dead Man's Statute," as annunciated in Ward v. New York Life Insurance, 225 N.Y. 314  (1919). Retirement benefits were different from the proceeds of typical life insurance policies, because the proceeds belonged to the decedent before his death.  We determine that it belonged to him because, unlike insurance, if he did not have an announced beneficiary the benefits would go to his estate.  Thus, Ward is a narrow exception, and applies only to benefits that belong to specific beneficiaries but are predicated on the death of the insurance holder. 

· Failure to object is a partial waiver, meaning that testimony up til the time of objection will be admissible, but a late objection can stop the testimony. 

· Exceptions.

(i) Protected party testifies

except where the executor, administrator, survivor, committee or person so deriving title or interest is examined in his own behalf,

(ii) Former testimony of deceased introduced

or the testimony of the mentally ill person or deceased person is given in evidence, concerning the same transaction or communication.

(iii) Officers, shareholders of banking corporation not disqualified

A person shall not be deemed interested for the purposes of this section by reason of being a stockholder or officer of any banking corporation which is a party to the action or proceeding, or interested in the event thereof.

(iv) Cars, planes, and boats:  the statute does not preclude the operator of a plane, car, or boat from testifying as to the facts of an accident. 

Impeachment

The major methods of impeaching the credibility of an opponent's witness are by: reputation for lying, immoral or criminal acts, inconsistent statements, bias, conviction for a crime, or impairment at the time of the events being testified to.  

Opinion or reputation for veracity is an open area so long as it is not overly remote, but often this is extended to reputation for general immoral character. 

A witness must reveal if they are receiving consideration for testifying, particularly when that consideration is leniency.  In People v Savvides, 1 NY2d 554, the witness denied that he was being allowed to plead guilty to a lesser charge in an unrelated crime and, on appeal, the Court of Appeals found that this was an error which called for a new trial and that the prosecutor had a duty to correct the error once it was made. 
A Sandoval ruling is the New York means to limit defendants exposure to credibility questions based on prior bad acts.   They must balance probative value versus potential prejudice. 
Inconsistent statements require a foundation.
  Introduction of inconsistent oral statements as impeaching evidence requires asking the witness whether the statements were made, specifying the time and place, the person to whom made, and the language or the substance of the language used. If the witness denies the statements or claims not to remember making such statements, the witness may be impeached, at the proper time, by the testimony of the person or persons who heard the statements made.  If the writing is unsubscribed, "the paper must be shown or read to the witness and marked for identification, and, if subscribed, the signature, and in case he so demands the paper must be shown to him. The attention of a witness having been thus called to the contradictory statements, they may be proved and introduced in evidence in the regular course of the trial." the witness does not admit signing the statements, the genuineness of the signature may be proved in any appropriate way. See §7-318. It is the firmly established rule in New York that the writing "cannot be read to the jury or, provided it can be produced, used as a basis for cross-examination as to its contents until it is in evidence." once the document is in evidence, the Trial Judge may "refuse to put the document in the jury's hands."  The statement need not be a direct contradiction, only inconsistent.  
The Rosario rule is that any pre-trial statement to authorities must be disclosed and may be used for impeachment even if it was not relied on to refresh the prosecution wittness’ recollection.  

Impeachment for silence in a pre-trial statement or failure to disclose information is tricky.  You must show that there was a duty to disclose, or that the person was particularly asked about it.  Prosecutors are limited in the ability to ask “why didn’t you come forward sooner” questions, and must lay a foundation that In using the witness' silence to impeach the witness' testimony, the prosecution must act in good faith and lay a proper foundation, i.e., (i) that the witness was aware of the nature of the charges pending against the defendant; (ii) that the witness had reason to recognize that he possessed exculpatory information; (iii) that the witness had a reasonable motive for acting to exonerate the defendant; and, (iv) that the witness was familiar with the means to make such information available to law enforcement authorities. 

Bias may be shown through identifying any relationship, and hostility towards the other party is also relevant.  A common situation is a joint tort-feasor testifying for the plaintiff as part of a settlement agreement.  Although otherwise the court would simply deduct that tort-feasors portion from the general verdict without informing the jury, when the person is testifying for the plaintiff then the fact of their settlement agreement is open grounds for cross although they cannot testify as to the amount.  
The common law “voucher” rule states states that you cannot impeach your own witness.  FRE 607 removes this rule.  The CL rule has been interpreted so that it only prohibits this impeachment in three cases: (1), the calling of witnesses to impeach the general character of the witness; (2), the proof of prior contradictory statements by him; and (3), a contradiction of the witness by another where the only effect is to impeach and not to give any material evidence upon any issue in the case.  Subject to an exception: In a civil case, one's own witness may be impeached by showing that the witness made a prior inconsistent statement either in a writing subscribed by the witness, or made under oath, CPLR 4514; and in a criminal case, one's own witness may be impeached by means of similar statements, but only if the witness' direct testimony on a material issue tends to disprove the party's case.
A  party is your witness when you call them, or elicit material testimony from them.  Despite the prohibition against impeaching one's own witness, such a witness may be impeached by evidence of a prior inconsistent statement, if the statement was in awriting subscribed by the witness or was made under oath. CPLR 4514.  Crim.P.L. 60.35.  When a cross-examining party goes beyond the scope of direct the witness may be considered their witness, thus there can be no leading questions or impeachment.  
When a witness becomes a hostile witness that does not change the impeachment rules, it merely allows for leading questions.  

The limitations on impeachment do not apply in a civil trial where the adverse party is called as a witness, nor does this apply to a required witness (such as the attestator to a  will), or a witness ordered to be called by a trial judge.  

When a  party’s reputation has been challenged, witnesses may be called specifically to testify to their good reputation, but you cannot peremptorily bolster your witness.  Pointing out prior consistent statements also are considered bolstering.
Strictly speaking, the rebuttal case encompasses two matters: evidence tending to disprove some fact sought to be proved by the adversary, and evidence sustaining the character of witnesses who have been impeached, or corroborating evidence which has been discredited. However, the opportunity to offer evidence in rebuttal does not permit counsel for the plaintiff or prosecution to hold back some evidence and then submit it to bolster his case after defendant has rested.  Whether a rebuttal case can be made is at the discretion of the trial judge. 

Article 7: Opinions
As a general rule, witnesses must testify to facts and not to their opinions and conclusions drawn from the facts.  Drawing inferences is the sole province of the jury.  This, of course, deals with exceptions. 
A. Lay Opinions

An ordinary witness may give an opinion on a question at issue whenever the facts involved are of such a nature that they cannot be described so as to enable persons, not eye witnesses, to form proper conclusions regarding them. In such cases, there is no way of expressing the results of the witness' observations other than as conclusions.

Lay Witnesses may testify to: Matters of color, weight, size, quantity, light and darkness and inferences of identity as to race, language, persons, visibility, sounds and the like.

 Hardy v Merrill, 51 NH 227, 241, 22 Am Rep 441, summarizes the cases in which the opinions of ordinary witnesses may be received: "Courts and textwriters all agree that, upon questions of science and skill, opinions may be received from persons specially instructed by study and experience in the particular art or mystery to which the investigation relates. But without reference to any recognized rule or principle, all concede the admissibility of the opinions of non-professional men upon a great variety of unscientific questions arising every day, and in every judicial inquiry. These are questions of identity, handwriting, quantity, value, weight, measure, time, distance, velocity, form, size, age, strength, heat, cold, sickness and health; questions, also, concerning various mental and moral aspects of humanity, such as disposition and temper, anger, fear, excitement, intoxication, veracity, general character, and particular phases of character, and other conditions and things, both moral and physical, too numerous to mention. . . Opinions of witnesses derived from observation are admissible in evidence, when, from the nature of the subject under investigation, no better evidence can be obtained."

Counsel are permitted the widest latitude within the stated evidence subject to judicial discretion.  Beyond the bounds of acceptable advocacy fall opinions of counsel on the merits of the case or on the credibility of witnesses, and counsel's own statements of fact not based on the testimony or other evidence.  Commenting on the amount of damages is a particular privilege of councel, but they may not encourage an arbitrary figure.  CPLR 3017(c) prohibits the listing of a dollar amount in a medical malpractice compliant, but courts will permit commentary on an amount or a formula to reach an amount during closing so long as it is based on the evidence. 
B. Expert  Witnesses 

The guiding principle is that expert opinion is proper when it would help to clarify an issue calling for professional or technical knowledge, possessed by the expert and beyond the ken of the typical juror.” FRE 702 (expert may testify if "specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue.” The admissibility of an expert is at the trial judge’s discretion. In antiquity courts were extremely reluctant to allow experts, but modern courts are much more liberal. FRE 704(a) provides that opinion evidence "otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact." FRE 704(b) bars an expert witness from testifying to any conclusion about accused's mental condition.

Although generally at the discretion of the judge, some areas have found particular case law in NY.  Amnesia requires medical corroboration, since it is easily feigned and the medical diagnosis is beyond the scope of the lay juror.  In medical malpractice litigation, "unless the alleged act of malpractice falls within the competence of a lay jury to evaluate, it is incumbent upon the plaintiff to present expert testimony in support of the allegations to establish a prima facie case of malpractice."  Because of the “deviation from professional standard” criteria expert testimony is necessary, but the testimony of a nurse is sufficient.  There  is an exception for the narrow category of cases that allow for res ipsa loquitor where the facts are so simplistic as to not require an expert.  Kombat v. St. Francis Hospital.  

Experts cannot be compelled to testify as such, however may be compelled for other reasons such as being a party.  Nonparties may decline to be examined as an expert.  Generally “outbidding” the other party’s exclusively retained expert and stealing their expert constitutes a conflict of interest.  But, where there has been a full dissemination of information, the expert cannot properly be said to be exclusively retained and may, perhaps if it is not unjust, be called to relay the content of their report.  Gilly v. New York. An expert may be disqualified for conflict of interest if the party who first consulted the expert demonstrates, (i) "objectively reasonable [grounds] to conclude that a confidential relationship existed between" the party and the expert; and (ii) that "confidential or privileged information was disclosed by said party to the expert."  But, the court has declined to apply a general rule of disqualification in order to avoid allowing a party to retain multiple leading experts and corner the market.  
The court may appoint an expert in proceedings where  necessary, particularly in child custody and other similar cases. See FRE 706.
One testifying as an expert "should be possessed of the requisite skill, training, education, knowledge or experience from which it can be assumed that the information imparted or the opinion rendered is reliable."  Once the witness is allowed to testify as an expert, the extent of the witness' qualifications becomes a matter bearing on the weight to be given to the testimony by the trier of fact.  Since the weight to be given to the expert's testimony rests with the jury, the party calling the expert cannot be compelled to accept the adversary's concession of the witness' qualification.  A witness may be qualified to testify from actual experience, from observation, or from study.  Scope of expertise is a matter for the trial judge, thus in rare circumstances a person not certified in medicine can testify as a medical expert.  Pure reading, however, such as “I read a book on it,” would be hearsay and not qualify an expert. The weight given to any particular expert is up to the jury. 

CPL 330.20(1)(q) defines as a "qualified psychiatrist" one who is eligible to be certified by the American Board of Psychiatry and Neurology. In deciding the qualifications of a psychiatrist testifying at a hearing held pursuant to CPL 330.20(6), the Trial Judge may take judicial notice of the Board's general eligibility requirements.

FRE 704(a) provides that "an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact." However, FRE 704(b) precludes expert witnesses from giving their opinion on the ultimate issue of whether or not the accused possessed the mental state or condition necessary for a conviction. New York law is clearly to the contrary. CPL 60.55(1).  A witness may not usurp the role of the judge, and thus may not offer interpretation of the law in the case.  The argument that the expert is offering an inference and usurping the role of the jury does not hold weight, however, in light of the argument that the jury is free to give whatever weight they deem fit to the expert.  Legal conclusions, however, are iffy in situations like arson, since the defendant’s mental state is not within the scope of  the experts expertise.  This rule, however, is inapplicable in civil cases.  
An expert can be an expert in almost anything, however opinion evidence must be based on facts in the record or personally known to the witness. . . He cannot reach his conclusion by assuming material facts not supported by evidence.  The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence." FRE 703. Decided shortly before the Federal Rules became effective, People v Sugden, 35 NY2d 453, 461, 363 NYS2d 923, followed the Federal lead and also took the law of New York one step beyond by allowing the expert to "rely on material, which. . . does not qualify under the professional test [but] comes from a witness subject to full cross-examination on the trial." See also People v Stone, 35 NY2d 69, 75-76, 358 NYS2d 737. Thus, an expert's testimony may rest on a variety of data: (i) evidence in the record, i.e. People v Miller, 91 NY2d 372, 379, 670 NYS2d 978; or (ii) facts personally known to the expert; or (iii) professionally reliable material not included in (i) or (ii); or (iv) other information not included in (i) or (ii) or (iii) but derived from a witness subject to cross-examination at trial. The Court has stressed that the data upon which can expert relies are subject to the admissibility requirement applied to all scientific evidence, i.e., general acceptance within the relevant scientific community. (iii) and (iv) are narrow exceptions.  
If the expert's testimony is not based on one or some combination of acceptable facts and data, the expert's testimony is "worthless", and if the deficits of the testimony are revealed after the witness has stated an opinion, the testimony should be stricken.  The underlying assumption of virtually all the cases dealing with expert testimony is that the jury must have the facts upon which the expert bases his opinion in order to evaluate the worth of that opinion."  The facts must be testified to prior to any opinion is given. There is a little latitude given to basic medical opinions based on present sense impressions, but the circumstances and details of the impression should still be given.  i.e. “he came to my office and appeared to be suffering from fatigue/chickenpocks/etc,” may be met on cross or by command  of  the trial judge that the particular facts be gone into.   

Before adoption of CPLR 4515, New York followed the rule that a hypothetical question must be used to elicit the opinion of an expert who does not have personal knowledge of the facts upon which the opinion is based. CPLR 4515 provides: "Unless the court orders otherwise, questions calling for the opinion of an expert witness need not be hypothetical in form, and the witness may state his opinion and reasons without first specifying the data upon which it is based. Upon cross-examination, he may be required to specify the data and other criteria supporting the opinion." On the distinction between "reasons" and "data.”

CPLR 4515 does not prohibit a party from using a hypothetical question.  Its purpose is to limit the use so as to make testimony more comprehensible to the jury. Unless the Trial Judge orders otherwise, the question addressed to the expert need not be hypothetical in form; counsel remains at liberty to use a hypothetical question. And even when a party elects not to use the hypothetical question, the Trial Judge has discretion to compel its use. Since the hypothetical question is therefore still of importance in New York, the rules governing its use deserve attention.

It is not required that the hypothetical question include all the facts in evidence.  However, the expert's answer to the hypothetical question must be based solely upon the facts specified in the question.  At present, however, by reason of CPLR 4515, it would seem proper for the Trial Judge to allow the expert to be asked to give an opinion "on all the evidence in the case" or "on the testimony you have heard in this case," for CPLR 4515 authorizes the Trial Judge to permit the expert to state an opinion without first specifying the data on which it rests.  

If an expert's testimony is to be based upon "professionally reliable" sources, counsel must be prepared to satisfy the Trial Judge that the information to be used by the witness is "accepted in the profession as reliable."  
What standard determines that an expert's testimony is based on "professionally reliable" sources? At present, New York imposes the requirement that the expert rely on tests or procedures generally accepted as reliable by the relevant scientific community, a standard articulated in Frye v US, 293 F 1013, 1014, and consistently applied by the New York courts to measure the admissibility of scientific evidence. See People v Wernick, supra , 89 NY2d at 115-116; People v Wesley, 83 NY2d 417, 435, 611 NYS2d 97 (concurring opinion). The test of reliability "is not whether a particular procedure is unanimously endorsed by the scientific community, but whether it is generally accepted as reliable."  Reliability may be established in at least three ways: First, general acceptance may be so notorious that the court may take judicial notice of it. See FRE 803(18). Second, acceptance may be established by reference to "legal writings and judicial opinions." Third, if acceptance cannot be established by either judicial notice or the legal literature, then the Trial Judge may conduct a hearing at which the proponent may establish admissibility by offering evidence of acceptance, including the expert's own testimony.
Paradoxically, there has been considerable erosion of the general acceptance of Frye's requirement of "general acceptance" as the definitive measure of reliability. In Daubert v. Merrell Dow Pharmaceuticals, the Supreme Court held admissible expert evidence must be “Derived by scientific method,” meaning that it must be either capable of being tested, or have been published in a reputable peer-reviewed journal. See FRE 702.  

An expert may base an opinion, in part, upon out-of-court information supplied by a witness who is subject to full cross-examination on trial. Scientific books or reports are excluded as hearsay when offered as proof of the facts asserted in them. Books, however, may be used, in a proper case, on the cross-examination of an expert. "It is well settled that an expert may be questioned through the use of a scientific work or treatise. However, in order to lay a foundation for the use of such material, he must first admit to its authoritativeness."  An expert may base an opinion upon data derived from professionally reliable sources, which includes books of science.  The admission of a scientific work on direct, therefore, must be done by bootstrapping specific facts found in the work to the testimony as specifically relied upon in coming to an opinion.  

Opinions cannot be based on speculation, but the probative force of an opinion is not to be defeated by semantics if it is reasonably apparent that the expert intends to signify a probability supported by some rational basis.  Because of the possibility of a difference between the expert's understanding of a term and the legal import of the same word or words, it has been said to be improper to permit the expert to couch testimony in the very terms of statutory or case law. 
Under CPLR 4532-a, X-rays, etc, of any party in a personal injury action are admissible without calling a physician to authenticate them, provided: (i) "there is photographically inscribed on such X-ray [etc] the name of the injured party, the date when taken, the identifying number thereof, and the name and address of the physician under whose supervision the same was taken; " (ii) proper notice of intention to offer the X-ray [etc] in evidence at trial is served upon the adversary, together with notice that the X-ray is available for inspection; and (iii) this notice "is accompanied by an affidavit of such physician identifying the X-ray [etc] and attesting to the information inscribed thereon, and further attesting that, if called as a witness in the action, he would so testify."  
Handwriting can be attested to by either a lay or expert witness, a lay witness, however, must be particularly familiar with the specific persons handwriting in question and not just offer a comparison.  
Experts may be allowed to testify as to counterintuitive behavior, such as rape trauma syndrome, or the behavior of particular immigrant groups, at the discretion of the trial court. 
Article 8: Hearsay 

Hearsay is an out of court statement offered to prove the matter asserted. The statement may be oral or written. Conduct will be treated as a statement if it was intended as a substitute for speech. Hearsay is not admissible unless it falls under an exception to the hearsay rule. 

Hearsay Exceptions (Declarant Immaterial) and non-hearsay: 

· PRIOR INCONSISTENT STATEMENT: Under NY Law this is an exception to the hearsay rule, while under FRE 801(d)(1) it is not considered hearsay. The prior inconsistent statement of a witness is admissible at trial for the purpose of impeachment or may be allowable for its substantive merit if it fits an exception to the hearsay rule.  The prior consistent statement of a witness is not admissible at trial because it is bolstering unless (1) the witness's testimony had been attacked as a fabrication and the statement was made before there was a motive to falsify or (2) it is evidence of a prompt complaint by the victim of a sexual assault.

· ADMISSIONS: Under FRE 801(d)(2) admissions by a party-opponent are not hearsay. In New York, admissions are admissible as exceptions to the hearsay rule. Co-conspirator admissions are also admissible.  

· PRESENT SENSE IMPRESSION: FRE 803(1) says that a present sense impression, if made contemporaneously or immediately after an event is admissible.  In New York for evidence to be admitted in New York as a present sense impression, the evidence must be substantially corroborated by other evidence. It is not sufficient to simply corroborate that the statement was made contemporaneously. The corroborating evidence must support the substance and content of the statement. In a civil case corroboration really has no place, corroboration is really just a creature of state criminal law.  It is unclear whether the corroboration requirement applies to civil cases, there maybe one appellate division decision saying it is required but Ferrell disagrees. 

· EXCITED UTTERANCE: FRE 803(2) and New York law consider excited utterances as exceptions to hearsay. 

· EXISTING MEDICAL, EMOTIONAL, OR PHYSICAL CONDITION: FRE 803(3) under both systems these are admissible. 

· STATEMENTS FOR THE PURPOSE OF MEDICAL DIAGNOSIS OR TREATMENT: FRE 803(4). Present pain and suffering and medical history are admissible under both systems insofar as relevant to treatment. The federal system also allows past pain and suffering, while the state system does not. 

· WRITTEN RECORDS: May be used to refresh a witnesses recollection, may be read into evidence but may only be offered into evidence by adverse party under federal rules.  FRE 803(5). Under state rules either party may offer the record into evidence. 

· RECORDS MADE AND KEPT IN THE REGULAR COURSE OF BUSINESS: FRE 803(6).  Absence of information in a particular record may be elicited as evidence. 803(7)

· OTHER DOCUMENTS: PUBLIC RECORDS AND REPORTS: such as those of public officers and agencies, records required by law (except police reports in criminal cases because of right of confrontation), and factual findings of lawful investigation. FRE 803(8).  VITAL STATISTICS: such as any record of birth or death. FRE 803(9). ABSENCE OF VITAL STATISTICS as reported by certified experct pursuant to FRE 902.  FRE 803(10). RECORDS OF RELIGIOUS ORGANIZATIONS: for the purpose of establishing family relationships, marriage, etc.  FRE 803(11).  PERSONALLY ISSUED CERTIFICICATES: such as marriage, birth, or baptism. FRE 803(12). FAMILY RECORDS: such as family bibles, urns, tombstones, engravings on family portraits.  FRE 803(13).  RECORDS OF DOCUMENTS AFFECTING PUBLIC PROPERTY. FRE 803(14).  STATEMENTS CONTAINED IN DOCUMENTS AFFECTING PROPERTY, such as a deed. FRE 803(15). ANCIENT DOCUMENTS, 20 years or older. FRE 803(16).  MARKET REPORTS.  FRE 803(17).  LEARNED TREATISES may be read into evidence if recognized as such through judicial notice or expert testimony, but may not be received into evidence as such. FRE 803(18).   Under NY law there is no specific exception for treatises, unless they were relied upon but you can always ask the court to take judicial notice of some uncontroverted fact.  

· REPUTATION: personal and family history.  FRE 803(19).  Geographic boundaries and political history. FRE 803(20).  REPUTATION OF CHARACTER. FRE 803(21).  

· JUDGMENTS: Previous felony convictions by a jury or guilty plea (but not no contest) to prove any fact essential to the judgment, but not in criminal prosecutions for purposes other than impeachment or against persons other than the accused.  FRE 803(22).

Exceptions only when a Declarant is unavailable, i.e, the witness is missing, testifies that they can’t remember, has a privielege, etc. 

· Former Testimony.  Rule 803(b)(1).  When the testimony is from a prior transcript where the witness was afforded procedural protections.  Look up Crawford v. Texas.  Same under NY law, can be used for impeachment or may be read into evidence for an unavailable witness. 

· Statement anticipating impending death.  Rule 803(b)(2).  Where the victim of a homicide says anything related to the cause or circumstances of their death prior to their death, particularly when they say that they are scared someone will kill them. Under Fed law this is admissible in both criminal and civil trials, under NY law it is only admissible for the criminal trial but not the civil one. Furthermore, the federal rule hooks on the reasonable perception that they are going to die so long as the declaring is unavailable.  So a person doesn’t have to be dead so long as they are unavailable (in criminal, however it would have to still be a homicide action). 

Article 9: Authentication of Writing

   A writing is ordinarily not relevant on trial unless evidence has been introduced to show that it was made, signed or adopted by a particular person.  Authenticity may be admitted, stipulated, or is deemed admitted when the adversary relies on the same writing.  Authenticity may be shown by testimony, adverse testimony, circumstantial evidence, prior admission, circumstantial evidence, or a handwriting expert.  Unless a document requires a witness by law, the fact that the document is signed by an attesting witness does not require that witness to testify as to its authenticity.  When a document requires an authenticating witness and they  are not available then that must be accounted for.  If the subscribing witness does not recall or otherwise is adverse to the authenticity of the document, other evidence may cause the document to be admitted anyway.  Private documents are subject to ordinary evidence rules, public documents must be authenticated by proper seal or signature.  There are three types of copies: certified,
 exemplified,
 and sworn, some statutes limit what type of copy can be used.  
Article 10: Contents of Writing 

The "best evidence rule" requires that whenever a party seeks to prove the contents of a writing, the party must produce the original writing or satisfactorily account for its absence.
If there is no dispute as to the accuracy of the copy then the copy should be admitted.  

Although it originally applied to all evidence, the rule now only applies to writings and other things of documentary character.  FRE 1002 applies the best evidence rule to recordings and photographs as well as to writings.  Inscribed chattels are a matter of judicial discretion, since harmonious rules have not developed. 

FRE 1002 applies the best evidence rule to recordings and photographs as well as to writings.   In this sense, collateral is taken as meaning something of little importance to the material aspects of the case.  

There is an exception for voluminous writings: thus an accountant may testify as to a summary of his books, or a computer printout is acceptable rather than bringing in the actual computer.  Public Documents are excepted so long as there is a duly executed copy.  

There may be questions about “original” when things are commonly printed in duplicate, such as contracts or media material.  In these cases any “original” copy may be considered the original. For telegrams, the original offer is the telegram actually delivered to the offeree. If, in such a case, the offeree accepts by means of a telegram, the original acceptance is the message given to the telegraph company by the offeree for transmission to the offeror.  In controversies between the sender and the telegraph company, the primary or best evidence of the dispatch is the message left with the company for transmission.
A photographic reproduction of an original writing is a "copy" within the meaning of the best evidence rule, and, therefore, is not admissible at common law unless a proper foundation for secondary evidence is first laid. Modern business practice includes making photographic or similar copies in the regular course of business. This is sometimes done to save storage space.  CPLR 4539, if a business, or member of a profession or calling, "in the regular course of business or activity has made, kept or recorded any writing, entry, print or representation and in the regular course of business has recorded, copied, or reproduced it by any process which accurately reproduces or forms a durable medium for reproducing the original, such reproduction, when satisfactorily identified, is asadmissible in evidence as the original, whether the original is in existence or not. . ." CPLR 4539 further provides that "an enlargement or facsimile of such reproduction is admissible in evidence if the original reproduction is in existence and available for inspection under direction of the court." It would seem that if the original photographic reproduction is not available, the enlargement might nevertheless be admissible, if a justifiable excuse can be shown for the nonproduction.  1996 amendment added CPLR 4539(b), which provides: "A reproduction created by any process which stores an image of any writing, entry, print or representation and which does not permit additions, deletions, or changes, when authenticated by competent testimony or affidavit which shall include the manner or method by which tampering or degradation of the reproduction is prevented, shall be as admissible in evidence as the orginal."


non-original evidence is not barred, you merely need a foundation arguing that the original is unavailable.  

Before secondary evidence of the contents of a writing is admissible, a foundation must be laid by showing: 1. That the writing had been in existence; 2. Its genuineness, if its authenticity is in question; and 3. A proper excuse for non-production.  Proper excuses are: Lost and could not be found after a diligent
 search where the last known possessor of the writing can attest under oath that it is lost, Destroyed but not expoliated (for fraudulent purposes), lack of jurisdiction over writing where some efforts have been made to obtain it, or not produced by adversary where it can be shown that they control it but would not produce it after a proper request.  The judge has discretion. 
There is no “best” secondary evidence rule, thus oral testimony cannot be excluded on the existence of a secondary copy. 
Article 11: Parol Evidence 

Where the parties have reduced their agreement to writing, the parol evidence rule excludes evidence of any prior oral or written agreement or of any contemporaneous oral agreement when offered to contradict, vary, add to, or subtract from the terms of the writing. The parol evidence rule is more than a rule of evidence; it is a rule of substantive law which defines the limits of the contract. An agreement reduced to writing and acted upon by both parties is a contract in writing although not signed by both parties, and the parol evidence rule is applicable thereto.  Since a memorandum relied upon to satisfy the statute of frauds is not the contract between the parties, but only evidence of it, the parol evidence rule has no application to it. Parol evidence is admissible, therefore, to show that the oral agreement contained material terms not set forth in the memorandum, and thereby to establish that the memorandum is insufficient under the statute of frauds.  Failure to object to evidence incompetent under the parol evidence rule is not a waiver, thus a party may move to dismiss the evidence at any point before the end of the case if they forget to object.  There are two so-called exceptions to the general rule that evidence of what was said between the parties to a written instrument, either before or at the time of its execution, cannot be received to contradict or vary its terms. The first embraces those cases in which the validity of the instrument is attacked on the ground that the writing, although purporting to be a contract, is, in fact, no contract at all. See Thrift Credit v American OverseasTdg, 54 AD2d 994, 387 NYS2d 930. The second exception includes those cases which recognize the writing as valid but incomplete, and admits parol evidence, not to vary, but to complete the contract, the writing being only a part of it.  In all cases in which a want of consideration is available as a defense, parol evidence is admissible to show that an apparently valid obligation in writing was given without consideration to support it. Parol evidence is admissible to prove that an apparently valid contract in writing is unenforceable because the consent of one of the parties was obtained by fraud, mistake, duress, or undue influence.  A third exception, sortof, is when parol evidence is admitted to aid in interpretation.    
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RETURN THIS PAPER WITH YOUR ANSWER BOOK

Answer all questions by circling your answer in the "Answer

Section" following Question 10. Do not discuss. There are 10 Questions. One point per question.

Questions 1-5 are based on these facts;

E said to his friend W: "Gee, I'm worried. My boss and I made out this bunch of phony bills to our customers, and one of those saps, P, has paid the ones we sent him. If P catches on, I'm in big trouble." Two days later D fired E. P spoke to other customers of D, all of whom told P that they had recently been getting false claims from D. P thereupon reviewed his payments to D, and discovered the discrepancies. P has sued D to recover the $100,000 P claims was paid as a result of D's false claims. denies that he knew the bills sent to P were false.

1. If P v D is to be tried in a Federal Court:

(a) W may testify to what E said, because E and D were

coconspirators.

(b) W may testify to what E said, because E's statement was

an admission by E.

(c) W may testify to what E said, because E was working for

D at the time W spoke to E.

(d) W may testify to what E said, but only if E is

unavailable as a witness.

2. If P v D is to be tried in a New York Court:

(a) W may testify to what E said, because E and D were

coconspirators.

(b) W may testify to what E said, but only to establish that

the bills sent to P were false.

(c) W may testify to what E said, because E was fired by D.

(d) W may testify to what E said, but only if E is

unavailable as a witness.

3. If D is prosecuted for mail fraud in a Federal Court:

(a) W may testify to what E said, because D and E were

coconspirators.

(b) W may testify to what E said, because E's statement
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establishes a command scheme or plan by D to defraud.

(c) W may testify to what E said, but only insofar as E's

statement would establish that D knew the bills sent to

P were false.

(d) W may testify to what E said, but only to establish that

the bills sent to P were false.

4. Testimony by D's other customers to their receipt of inflated

bills signed by D would be admissible to establish:

(a) That D knew that the bill sent P was false.

(b) That D and E were co-conspirators.

(c) That E was solely responsible.

(d) That E was fired for dishonesty.

5. If D and E were both prosecuted for mail fraud as codefendants:

(a) E's entire statement to W would be admissible as part of

the prosecution case.

(b) E's statement, edited to remove references to D, would be

admissible as part of the prosecution case.

(c) Would be inadmissible because made after the bills were

mailed.

(d) Would be admissible because D and E were co-conspirators.

Questions 6-10 are based on these facts:

P sues D, claiming that D's negligence caused P to slip and

fall, causing P "severe lower back problems." X, Ps local

pharmacist, found out about the lawsuit and has told D's lawyer that D. M has been prescribing Bingomorphodopo for P "for at least five years before this so-called accident. I keep track of all the prescriptions I fill by filing the prescription forms according to

patients name." According to X, Bingomorphodopo is a specific medication for lower back problems.

6. To establish that Bingomorphodopo is frequently prescribed for lower back problems, the information to that effect found in the standard reference work Physicians Desk Reference (PDR):

(a) Would be hearsay, but only in a suit in a New York State Court.

(b) Would be hearsay but only in a suit in a Federal Court.

(c) Would not be hearsay in either court system.

(d) Would be hearsay in either court system.
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7. If X were called by D as an expert witness:

(a) He could testify to the uses of Bingomorphodopo, but onlyin a Federal Court.

(b) He could testify, in a New York State Court, to the fact that Bingomorphodopo is used for lower back pain, and

reveal that his opinion is based, in part, on PDR.

(c) He could be successfully challenged as a witness because of the physician-patient privilege.

(d) He could be successfully challenged because he is being

paid to testify.

8. To establish that X had been filling prescriptions for D for Bingomorphodopo before the accident:

(a) The file kept by X could be offered as X's business

record.

(b) D requires the testimony of Dr. M, who wrote the

prescriptions.

(c) D requires testimony by P that X had filled those

prescriptions.

(d) D requires testimony by X that he remembers each separate

occasion on which P asked to have a prescription filled.

9. Dr. M could be required to testify as to his treatment of P:

(a) In a Federal Court action only.

(b) In a New York State Court action, but only if subpoenaed and paid by D as an expert witness.

(c) Because P has waived the physician-patient privilege.

(d) only if P signs a consent to Dr. M's testifying.

10. If P testifies in his own behalf:

(a) D's lawyer may properly inquire into the circumstances

surrounding Ps conviction for perjury in 1993.

(b) D's lawyer may not properly ask P about his physical

condition before the accident.

(c) D's lawyer may properly inquire into P's oft stated

belief that there is no god.

(d) Ps lawyer may properly inquire into whether P had told

one X that the accident was all D's fault.
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ANSWER SECTION

EXAM NO.

CIRCLE YOUR ANSWER

1. a b c d

2. a b c d

3. a b c d

4. a b c d

5. a b c d

6. a b c d

7. a b c d

8. a b c d

9. a b c d

10. a b c d
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PART II - ESSAY QUESTIONS - THERE ARE TWO ESSAY QUESTIONS

I require that you follow this format: 1. Answer the questions in the order that they are asked. 2. State the problem presented. Apply the relevant principles to support the conclusion. 3. State your conclusions.

You MUST write on the right hand page only.

You MUST double space throughout.

Essay Question I

H (a New Yorker) was killed in an accident in New York. A, as administratrix of the estate of H, sued D (a citizen of New Jersey) for negligence resulting in the death of H, A's husband. After the statute of limitations ran out on the wrongful death action, D commenced a third-party action against T seeking contribution (NY CPLR Art. 14), alleging in the third party complaint that if D were found liable for H's death then T would be liable to D because T's concurrent negligence helped cause the automobile accident that killed H.

At trial, A's lawyer called D as a witness. D testified,

under questioning by A's lawyer, that at the time of the accident,

he was going 15 miles an hour. Later, in A's direct case, A called

X to testify that D said to him a week after the accident, that he

was going 70 miles an hour when the accident occurred. T's lawyer

objected to this testimony on the ground that the question

"obviously seeks to impeach the credibility of plaintiffs earlier

witness, D." The objection was overruled. [Ruling #1]

Dr. W was a witness to the accident. When W arrived at H's

side W said "I'm a doctor. Can I help?" H said: "Help me, Doc.

Why did I go through that red light?"

Called as a witness for the defense, Dr. W was allowed to

testify over A's lawyers objection based on the physician-patient

privilege, to the statement made by H. [Ruling #2] D was then

called as a witness on his own behalf, and was asked by his lawyer

whether he had heard the words spoken by H to Dr. W. A's lawyer

objected on the ground that D was 11 incompetent under the Dead Man

I s Statute." The objection was overruled. [Ruling #3]

On D's direct case, T was called as a witness and was allowed

to testify, over A's lawyers objection, that T was present in H's

hospital room when H said to his Doctor, M: "Doctor M, thanks for

your help. I was so foolish to have run the red light without

looking for D's car." [Ruling #4]
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Police officer C, who arrived at the scene a few minutes after

the accident, was called as a witness by D's lawyer. The following

occurred:

[By D's lawyer] Q. Officer, did you arrest H for driving under the

influence of alcohol at the time of this accident?

[By A's lawyer] Objection! Leading. Irrelevant.

[By the Judge] Overruled. [Ruling #5]

A was called as a witness for D. During her direct

examination, the following happened:

Q. Mam, while your late husband was in the hospital did you tell

Dr. M that your husband was drinking heavily at a party right

before the accident?

[By A's lawyer): Objection. Leading. Besides, the witness was not

the administratrix of the estate at the time.

[By the Judge]: Sustained. [Ruling #6]

Was each of the numbered rulings correct? In answering,

indicate whether and how the correctness of each ruling would

depend on the forum, i.e., New York Supreme Court or United States

District Court. (60 points)

ESSAY QUESTION II

Albany, New York, Police Officer D was accused of using

excessive force in arresting P, a robbery suspect. During a police

department disciplinary hearing at which D was represented by

counsel, P testified under oath, that after he surrendered

peacefully, D handcuffed him and then began to punch and kick him

D testified at the hearing, but said it was Officer X who had

assaulted P. Officer X, who had retired from the police force,

testified under oath and supported D's version of the incident. D

was suspended from the Albany Police Force "for failure to prevent

the unlawful conduct of fellow officer X."

D and X were indicted f or the assault upon P. The prosecution

theory was that although X committed the assault, D was liable as

an accessory. Immediately after the arraignment, X committed

suicide.

Upon the trial of People v D, the prosecutor offered the

transcript of X's hearing testimony as part of its direct case.
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D's lawyer objected on the ground that X's testimony at the hearing

was hearsay. The Trial Judge overruled the objection. [Ruling #1]

The Trial Judge also excluded prosecution evidence that X had

been involved in two earlier beatings of suspects in police

custody. [Ruling #2]

D was acquitted by the Albany County jury. Shortly after the

acquittal, there came the trial, in the United States District

Court, Northern District of New York, of the case United States v

D, in which the prosecution alleged that D and X had violated the

federal civil rights of P.

Upon the trial of this case, the US attorney offered to prove

the content of X's testimony at the disciplinary hearing. D's

lawyer objected on the ground that X's testimony at the hearing was

hearsay. The Federal Judge overruled the objection. [Ruling #3]

Was each of the numbered rulings correct?

(30 points)
� Furthermore, prior convictions are admissible for defenses such as failure to understand waiver of counsel (since they’ve had their rights read before) or other relevant affirmative defense. Also, prior convictions may be considered as aggravating factors in sentencing hearings, particularly involving the death penalty. 


� For instance, a history of forgery might be used to help show intent to pass counterfeit bills.  


� Convictions following the same M.O., for instance. 


� Criteria for understanding the oath are: the difference between truth and falsehood, the importance of telling the truth, the punishment for perjury. 


� The movement in criminal law from the voucher rule is the result of Chambers v. Mississippi, 410 U.S. 284 (1973), which held that as a matter of due process a defendant may not be precluded from pointing out prior inconsistent statements made by his own witness.


� This doesn’t apply to parties, since inconsistent statements are considered admissions and are thus primary evidence. 


� Certified is one that has the seal or signature of a person authorized to certify it, generally the same office creating the document.  Sworn simply means that  a person has compared the documents and under oath says they are the same.  


� This is an outdated type of copy, and was originally used for documents requiring the official state seal (whether of NY or a foreign sovereign).  


� In proportion to the value of the writing





