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I. INTRODUCTION: WORK LAW IN FLUX

There is no constitutional property right, liberty right, or due process

interest in a job.  Bishop v. Wood, (US, 1976)(permanent police officer

fired without a hearing)Charland v. Borg-Warner (6th Cir, 1969); United

Steel Workers v. US Steel (6th Cir, 1980)(Youngstown).  Employees are not

a protected class, and so constitutional violations are analyzed under a

“rationally related” standard.  Lying v. Unite d Auto Workers (US,

1988)(Upholding statute denying foodstamps to striking worker’s and their

families,; 4-3 strong dissent on the application of the rationally related

standard).

Title VII applies to foreign firms in the United States, Chaiffetz v.

Robertson (5th Cir, 1986), but does will not apply to American employees

working outside the United States.  EEOC v. Arabian American Oil (US,

1991); Aspluhnd Tree v. NLRB (6th Cir, 2004).  The extraterritorial

application of New Deal legislation, such as the FLSRA, is an open

question.

II.  LEGAL FORMS OF PRODUCTION AND WORK 85-148

Quitting your job, even if you have been paid in advance,  is not a crime;

otherwise, the state would be compelling you to work and that would be

peonage under the XIII’th amendment.  Pollack v. Williams, (US, 1944). 

You cannot treat migrant worker as if they were a slave.  18 USC 1583; US

v. Booker (*** Cir, 1981).

Illegal immigrants have some rights.  They cannot be denied public school,

since the illegal immigrant of today may become the legal immigrant of

tomorrow and denying them an education would place them permanently in the

lowest socio-economic class; undocumented immigrants are a very real

shadow population within our borders that are, often, encouraged to come

here because they are seen as a source of cheap labor.  Plyer v. Doe, (US,

1982)(Overturning, using a slightly heightened rationally/substantially

related test, a Texas statute that denied undocumented children an

elementary education).

An employer cannot coerce an employee to accept lodging, food, or

transportation and deduct these things from their pay; any such

arrangement must be fully voluntary.  Bureerong v. Uvawas, (District of

California, 1996).

Ninth Circuit Factors for identifying employment: right to hire and fire,

control of schedule so conditions of employment, determining manner and

amount of payment, maintaining employment records.

Cap on Temporary Assistance to Needy Families that does not allow an

increase in funding for families that have a child ten or more months

after going on welfare is constitutional.  NB v. Sybinski (5nd Cir.

2000)(denying suspect class status and upholding statute using a

rationally related test for both XIV’th amendment analysis and substantive

due process).

Private right to sue for violation of minimum wage or overtime law. 29 USC

216.

Right to control is the key factor in determining whether someone is an

employee (aka agent) or an independent contractor.  Restatement of Agency

(Second) 220.  US v. Silk, (US, 1947)(Employee is a term of art that is

difficult to define; day-laborers who show up at a coal worksite with

their own picks and shovels are employees, whereas truckers who own their

own trucks and take turns delivering coal throughout the day from a

selected pickup site are independent contractors.).  City Cab of Orlando

v. NLRB, (11th Cir, 1980)(drivers are employees where they do not own the

cab, are required to use a trip-sheet to keep track of services, must

follow the directions of the central office insofar as who they pick up,

and must follow a dress code; Yellow Taxi v. NLRB, (6th Cir,

1983)(distinguishing Orlando, finding drivers independent-contractors

where the drivers rent their cab, with a central call service, on a weekly

or daily basis but otherwise have no obligations). [see also, “employee v.

supervisor” cases in Labor Law]. Viscaino v. Microsoft, (Edpa,

1996)(Holding,  over strong dissent, that where ERISA plan explicitly

extended to all employees, including common law employees, Microsoft could

not deny participation to their “freelance staff,” that were hired at a

higher wage with a freelance contract but not extended benefits or stock

options like regular employees, who otherwise acted as regular employees).

Holloway v. Fisher, (D.Ark, 1994)(deduction from a paycheck for a

particular benefit when the employee expects that benefit is sufficient

for collateral estoppel against the employer that the employee should be

receiving that benefit, in this case COBRA; and, IIED requires extreme our

outrageous conduct).

Magnuson v. Peak, (D. Va, 1992)(in case for quid pro quo and hostile work

environment harrassment under Title VII, --employer blaylock constantly

made comments in the nature of “you look so good I need to go to the

bathroom later and…”then, after rejection, gave her negative reports on

her work performance-- employer and related organizations --here, both VW

America and the individual dealer-- can be held liable for harassing

actions of a non-employee where it fails to take corrective measures

within its control once it knows or has reason to know of non-employee’s

conduct; Title VII will extend the definition of employer up and down the

independent and sub contractor ladder based on control relative to the

particular situation so as to assist in remedying the problem).  Counts

included: quid pro quo; hostile work environment; retaliatory discharge;

pendant jurisdiction over state civil rights law claims [not really in

this one, but I‘m adding it because NY has a civil rights law], breach of

contract [dismissed because she was employed at will and Virginia allowed

only narrow exceptions], and tortuous interference with contract [allowed,

since statements had the purpose of interfering with her

employment-at-will contract].)

III. CONSTRUCTING MARKET STRUCTURE: AT WILL EMPLOYEES  p. 311 - 399

At will employees can be fired for any reason, or even no reason at all. 

Demarco v. Publix, (Fla. 1978)(held that an at-will employee can be fired

for any reason, where Publix fired an employee after that employee’s

mother refused to settle a products liability claim against the store;

Fla, at this point, did not recognize a public policy exception based on

the right to sue contained in the Fla constitution).  Muller v. Stromberg,

(Fla. 1983)(mere statements of employment policy, coupled with reasonable

expectation, does not create an enforceable contract); Wason v. Zep Mfg

Corp, (Tex, 1979)(offer of a “steady job” does not guarantee permanent

employment).

Many states recognize a public policy exception to At Will Employment. 

Tameny v. Atlantic Richfield, (Cal, 1980)(Termination in retaliation for

refusal to commit an illegal act creates a cause of action for wrongful

discharge.  In this case, it was a gas price fixing scheme, but it cites

several other examples such as perjury, consumer protection, and worker‘s

compensation); Ganntt v. Sentry, (Cal, 1992)(an employee cannot be

discharged for testifying on behalf of a coworker in her sexual harassment

suit; discusses how courts are divided over whether to take a broad or

narrow view of public policy, and whether to award merely contract damages

or full compensatory and punitive, adopted broad view); Sequoia Insurance

v. Superior Court (Cal, 1993)(qualifying Gantt and saying that a public

policy must be statutory or constitutionally based and must be describable

with “sharpness and vividness”).; Murphy v. American Home Products, (NY,

1983)(Not allowing a public policy exception but allowing claim to proceed

under the age discrimination provision of the New York Civil Rights law).

37 states have whistle-blower statutes.  Baiton v. Carnival Cruise Lines,

(Fla, 1995)(An employer may not retaliate for truthful testimony in a

proceeding against it or for refusing to give false testimony, this is

also protected by the Florida Whistle Blower Statute; generally, the Fla

whistle-blower statute requires prior written notice of the complained-of

policy to the employer, but that requirement does not apply to

participation in an adjudicative proceeding).  Winter v. Houston

Chronical, (Texas, 1990)(Texas, although recognizing a cause of action for

discharging an employee who refuses to perform an illegal activity, or in

an effort to avoid the vesting of pension benefits, does not recognize a

cause of action for reporting-up the illegal activity of coworkers, this

is not the proper case for announcing new law).

A few states are progressive, and generally prohibit discharge based on

bad faith or malice.  Monge v. Beebe Rubber, (NH 1974)(allowing suit

where, after refusal to date the manager, a general dislike for the

plaintiff around the plant followed, and she was discharged on the

pretense of a work shortage.  “bad faith or malice or retaliation” used by

majority, but allows only breach of contract damages); Fortune v. National

Cash Register, Mass, 1977)(allowing suit based on implied covenant of good

faith and fair dealing where employee alleged he was discharged as a means

to avoid paying his commission on sales he had negotiated, but allowing

Contract rather than Tort damages); neither Florida or New York Recognize

the covenant of Good Faith and Fair Dealing in employment contracts. 

Caania v. Eastern Airlines, (Fla, 1980), Murphy.

Often, including, in a limited sense, New York, an employee handbook can

be interpreted as a contract.  Wooley v. Hoffman-LaRoche, (NJ,

1985)(absent a clear and prominent disclaimer, and employee manual will

constitute a contract and may create a for cause standard where employees

would otherwise be at will); Scribner v. Worldcom, (Wash,

2001)(recognizing handbook exception, and saying: language is not

indefinitely elastic, termination for cause can only  mean termination for

deficient performance); DeParis v. Union Settlement, (NY, 1995)(New York

does not recognize a tort of wrongful discharge or the covenant of Good

Faith and Fair dealing, but we will allow for an exception to at-will

employment based on an express written policy in an employee handbook on

which the employee can prove detrimental reliance).

Sometimes, Promissory Estappel can work.  Worley v. Wyoming Bottling Co,

(Wy, 2000)(recognizing promissory estoppel creating a good cause standard

rather than at-will where an upper-level manager, when his supervisor

quit, asked the company president about his own job security because he

was planning to remodel his house, the supervisor told him his performance

was excellent and he had the job as long as he wanted it, then, after the

plaintiff went into debt, the plaintiff was demoted);

Thompson v. St. Regis Paper, (Wash, 1984)(acknowledging the at-will rule

as a nineteenth century invention and recognizing different approaches, in

Contract: the “bad faith” exception, which it rejected; the “handbook

exception,” which it adopted; a progressive “atmosphere of job security”

exception, which it adopted; and in Tort: the public policy exceptions,

which it also adopted.  Bulman v. Safeway, (Wash, 2001)(Thompson was a bit

broad…we’re requiring detrimental reliance for the handbook exception).

Foley v. Interactive Data Corp, (Cal, 1988)(an exception to at-will

employment must inure to the public benefit, discovering that a supervisor

is under investigation by the FBI and reporting-up that information is

insufficient, the plaintiff in that situation does, however, have an

implied-in-fact action for breach of employment contract.  Factors used in

finding an implied-in-fact agreement not to fire except for cause include:

policies and practices, longevity of service, actions or communication

reflecting assurances of continued employment, and industry practice. 

Tort law is primarily designed to vindicate social policy, and often

allows for special duties based on a special relationship, but we are not

convinced that such a relationship exists in this case because, unlike

between an insurer and insureds, there is less inherent tension. 

Nonetheless, a discharge is wrongful under three circumstances: First,

retaliation for refusal to violate or for reporting a violation of public

policy; second, after the employee has successfully completed a

probationary period and the discharge is not for good cause; and third,

when the discharge is in violation of an express personnel policy.  Wages

are limited to wages and fringe benefits for no more than four years, plus

interest.  Punitive damages are available only on a showing of fraud or

malice.)(Kaufman, dissenting, there is no relationship where the disparity

in bargaining power and reliance of one party on the other is greater than

in the employment relationship, and the disparity grows rather than

diminishes as the relationship lengthens).

Novosel v. Nationwide Insurance, (D.Pa, 1983)(Pennsylvania law does

recognize a cause of action where a fundamental public policy is at issue,

and here, where an employee was terminated for refusal to lobby the state

legislature in his own name for a political policy favorable to the

defendant, a claim is stated; the district court, on remand,  must examine

the nexus between the lobbying and the employment relationship, using a

careful balancing of considerations, to assess the factual contentions as

to whether the plaintiff was wrongfully discharged or whether this

discharge was, in fact, justified.

Wisconsin v. Gould, (US, 1986)(the NLRA is exclusively federal and

pre-empts state law in the area, Wisconsin, therefore, cannot enact a law

whereby it prohibits repeat violators of the NLRA from doing business in

the state); Lingle v. Magic Chef, (US, 1988)(because collective bargaining

is a federal issue, there is a federal common law regarding the

interpretation of collective bargaining agreements, and issues related to

collective bargaining agreements are preempted; the issue of whether a

collective bargaining agreement creates a policy requiring just cause for

termination and whether such a policy may be a predicate for a state law

wrongful discharge claim, are independent of the law governing the

agreement and therefore not preempted).

IV. RESTRUCTURING AT-WILL EMPLOYMENT p.399-425, 943-950.

The Uniform Law Commission has drafted a model just cause statute.  And

many states, such as Montana, have an express statute codifying the duty

of good faith and fair dealing.  Koepplin v. Zortman, (Mont. 1994)(death

threats to your supervisor constitute just cause under the disrupting the

workplace provision of the act); Krebs v. Ryan Oldsmobile, (Mont.

1992)(The act protects whistleblowers, but has been interpreted to exclude

paid government undercover officers; here, where a person was a highly

cooperative employee who repeatedly tipped police about drug activity, the

person was still an employee and therefore still protected).

Brock v. Roadway Express, (US, 1987)(the Surface Transportation Assurance

Act prohibits retaliatory discharge of truckers for refusing to use an

unsafe rig, and allows remedies through the DOL and OSHA, the employer,

however, has a due process right in these proceedings).

Good Faith and Fair Dealing.  R2K 205.

Skakal v. Department of Administrative Services, (Neb 2003)(Just cause

means good cause, cause that a reasonable employer might have); Hilligross

v. Cargill, (***, 2002)(Cause generally means a real and particularly

basis as opposed to an arbitrary whim or caprice).

McLravy v. Kerr McGee, (D. Wyo. 1997)(A cause of action based on estoppel

requires a representation and reliance, and although an employer can

unilaterally alter an employee handbook, the employer cannot pull the rug

out on an employee when they have relied on previous representations.  An

employee can still make out a claim in promissory estoppel if they can

show a capricious deviation from the previous representations).

Ricci v. Corporate Express, (NJ, 2001)(where a person had a good cause

contract, it was not insubordination to report poor management by his

direct supervisor to upper-level supervisors).

Under the Federal Arbitration Act, employment agreements may be subject to

compulsory arbitration which precludes actions brought by the employee but

not on the EEOC.  EEOC v. Waffle House, (US, 2002); Circuit City v. Adams,

(US, 2001); Gilner v. Interstate/Johnson Lane Corp, (US, 1991).  See also

Gassner v. Bachtel, (US, 1997)(FAA also makes arbitration clauses binding

in state-law actions related to collective bargaining agreement, in that

case it was a worker’s comp action).

The FAA may not be applicable, however, to Title VII actiosn.  EEOC v.

Luce, (9th Cir, 2003)(an employee may not be forced to waive judicial

enforcement of Title VII).

V. WORKER’S RIGHTS AN EMPLOYER PREROGATIVE, p. 463-496.

The federal government does not violate the 14th amendment’s right to

privacy by having drug tests done on front-line DEA workers, for other

workers, they have a compelling interest in the safe and proper

enforcement of the agencies goes and the test is whether the testing is

reasonably related (although somewhat heightened) to that interest. 

National Treasury Employees v. Von Raab (US, 1989).

An employee may be denied unemployment benefits if discharged for failing

or refusing a private employer’s drug test.  AFL-CIO v. Unemployment

Insurance Appeals Board, (Cal, 1994).

Poulos v. Pfizer, (Conn. 1999)(In Connecticut, by statute, a urinalysis

can only be done after reasonable suspicion or randomly only if allowed by

federal law, for employees of high risk or safety sensitive occupations,

or as part of a voluntary employee assistance program; here, the plaintiff

was drug tested after taking a surge protector which he thought he could

take, and this was not “reasonable suspicion”).

Miller v. IBM (Cal, 1984)(employee had an expectation of good faith, fair

dealing, and being fired only for cause based on an employment manual, and

was given an ulimatum of breaking up with her boyfriend, who was a former

IBM employee and now worked with a rival company, or be fired.  IBM

claimed conflict of interest, and the case was remanded to the jury to

determine whether that was a pretext or whether the relationship presented

a reasonable conflict of interest; an IIED count is possible, if the

conduct was extreme and outrageous).

Kurtz v. City of North Miami, (Fla, 1993)(Because of Florida’s

constitutional right of privacy, the City of Miami cannot obligate its

employees to be non-smokers).

K-Mart v. Trotti, (Tex, 1984)(Texas uses a “highly offensive” standard for

an invasion of privacy action, whereas most jurisdictions use

“unreasonable.”  Here, the plaintiff had a reasonable expectation of

privacy in her work locker but that locker was searched without notice and

without her permission, this was offensive per se).

Vega-Rodriguez v. Puerto Rico Telephone Company, (1st Cir, 1997)(Phone

company is quasi-public, and therefore subject to the fourteenth

amendment, making invasion of privacy actionable on a federal level, but a

surveillance system in the common work area is simply a more efficient and

effective means of supervision, not an invasion of privacy).

An employer cannot listen to your phone conversation.  There are two

exceptions: First, business necessity, wherein -- with notice -- an

employer can say that they are listening to your conversation for training

purposes etc; Second, there is the “multiple line” exception because

shared lines do not have a reasonable expectation of privacy.

Although an employer may not intercept an e-mail transmission, they can

retrieve one if it is on their own server.  Fraser v. Nationwide Mutual

Insurance (*** Cir., 2003).

VI. THE ANTI-DISCRIMINATION PRINCIPLE, p. 498 - 582.

Title VII, 42 USC 2000, outlaws discrimination based on Race, Color,

Religion, Sex, and National Origin.  An employer may not “fail or refuse

to hire or discharge any individual, or otherwise discriminate against any

individual with respect to compensation, terms, conditions, or privileges

of employment, because of” any of these considerations, nor may they

“limit, segregate, or classify” their employees in any way that would

“deprive or tend to deprive any individual of employment opportunities or

otherwise adversely effect their status as an employee” because of any of

those considerations.  There are, however, important exceptions: BFOQ;

acting pursuant to a bona-fide seniority or merit system; a professional

ability test; differences in pay between sexes are permitted by equal pay

act of 1963.  A charge must be filed with the EEOC within 180 days, unless

there is a state statute with a different investigatory procedure.  Many

state statutes are actually stronger, and will include small firms within

their scope or allow actions based on sexual orientation or marital

status.  The EEOC will serve notice on an employer that an enforcement

proceeding has commenced within ten days after commencing the proceeding,

if they find just cause then they will prosecute, otherwise they will give

a right to sue letter.

Disparate Impact

Griggs v. Duke Power, (US, 1971)(A high school diploma requirement, where

not reasonably related to job performance -- taking judicial notice of the

poor education of blacks in NC in the 1960’s -- is impermissible where it

had the effect of precluding blacks).

Hazelwood School Dist v. US (US, 1977)(statistical data is an important

measure in establishing a prima-facie disparate impact case).  The EEOC

has adopted a 4/5 rule of thumb for selection rates, ie if the percentage

of rejected applicants in the protected class is less than 4/5 that of

those in the majority then there is a presumption of disparate impact.  29

CFR 1607.

Disparate Treatment

McDonnell Douglas v. Green, (US, 1973)(Black respondent who engaged in

illegal racial protest activity was fired; he makes out a prima-facie case

of discrimination; on remand the court needs to determine what the stated

reason was, and whether it was pretext.  A relevant consideration is

whether whites engaged in similar activities were nonetheless retained);

Texas v. Burdine, (US, 1981)(burden of proof remains at all times with the

plaintiff, but once a prima-facie case is established, the defendant has a

burden of production to establish a defense); Seierkiewicz v. Sorema, (US,

2002)(The Complaint in an employment action need only satisfy Rule 8a’s

“short plain statement” requirement and need not be plead with

specificity).

Wards Cove Packing v. Antonio, (US, 1989)(lower court erred in basing

decision solely on disparity between minority workers in canary jobs and

white workers in non-canary jobs, the relevant comparison must be between

the composition of the at-issue jobs and the relevant qualified labor

market; a disproportionate amount of minorities in unskilled labor versus

skilled labor is not itself a discriminatory practice).

The Civil Rights Act of 1991 codifies the business necessity defense.

Gender

Harris v. Forklift Systems, (US, 1993)(When liability is predicated on

hostile work environment, conduct must create an objectively --reasonable

person standard-- hostile work environment).

Price Waterhouse v. Hopkins, (US, 1989)(for Business necessity, in

disparate treatment cases [McDonald Douglas v. Green; Texas v. Burdine],

and “legitimate non-discriminatory reasons” in disparate impact cases,

[Watson and Griggs], the employer’s defense must be by a preponderance of

the evidence).

The Pregnancy Discrimination Act of 1978: Sex discrimination includes

discrimination because of pregnancy.

Los Angeles v. Manhart, (US, 1978)(You can’t use longevity statistics on

race or gender to alter pension premiums).

Religion

Title VII imposes an affirmative obligation to make reasonable

accommodations unless such accommodations would result in an undue

hardship.  Courts have allowed White Supremacist Creationism to be

considered a religion, but not Secular Humanism.

Best v. California Apprenticeship Counsel, (Cal, 1984)(apprenticeship

program had an obligation to allow an alternative placement for a catholic

who, because it is a sin for a catholic to do something they feel is

morally wrong, felt strongly against interning at a nuclear power

facility, as this was a sincerely held religious belief).

National Origin

Fragrante v. Honolulu, (9th Cir, 1989)(A prima-facie case of national

origin requires: an identifiable national origin; who applied and was

qualified; rejected despite qualification; and employer had an open

position and continued to seek applicants.  Once the plaintiff establishes

a prima-facie case, the burden shifts.  Title VII does not create an

advantage for persons of a protected class.  Rather, it requires an equal

playing field and prohibits the person’s national origin from being a

factor in the decision.  BFOQ/Business-Necessity is a defense.  Once the

defense is established, then it is on the plaintiff to show discriminatory

intent.  Here, the district court’s finding that the phone company’s not

hiring the plaintiff, despite high test scores, based on his difficult

accent, is a BFOQ is not clearly erroneous.)

Bona Fide Occupational Qualification

BFOQ is available for religion, sex, and national origin, but not race. 

Dothard v. Rawlinson, (US, 1977)(height and weight requirements for prison

guards that had a disparate impact on women were illegal, but excluding

women from contact positions is a BFOQ).

Wilson v. Southwest Airlines, (11th Cir, 1981)(BFOQ requires a two step

analysis.  First, does the job require that workers be of one sex only;

second, is that requirement reasonably necessary to the “essence” of the

business.  Southwest cannot have exclusively female flight attendants as a

BFOQ because of their “love” campaign).

Crystal Chambers v. Omaha Girls Club, (8th Cir?, 1987)(The business

necessity defense is a heavy burden.  Here, the district court’s finding

that the plaintiff’s dismissal under the “role model” rule because she was

pregnant and part of the club’s purpose was to discourage single and

teenage pregnancy was not clearly erroneous).

Whittmer v. Peters, (7th Cir, 1996)(Posner, J.)(although the statute

specifically excludes race from the BFOQ defense, we will allow a business

necessity defense for a boot camp that hires exclusively black camp

counselors because the camp is geared towards black youth).

Other Forms Of Discrimination

Oncale v. Sundowner Offshore Services, (US, 1998)(Within reason, Title VII

protects against same-sex harrassment; homosexual advances definitely

count, a football coach smacking his players on the rear does not).

Shahar v. Bowers, (11th Cir, 1997)(Holding, over strong dissent that

argued for a protected right of intimate association, that despite the

14th amendment the Georgia State Attorney General can fire an openly

homosexual employee who goes out of state to get married because of fear

that she might not fully support the office’s official policy against

same-sex marriage). Note, this is a state actor, so it’s under the 14th

amendment right to privacy.  At least 12 states and over 50 cities

recognize sexual orientation discrimination.)

Age Discrimination

The Age Discrimination in Employment Act, ADEA, 29 USC 621-624, which

applies to persons businesses with 20 or more employees for 20 or more

calendar weeks, prohibits discrimination against persons over 40.  It is

pretty much the same as Title VII, except there is a right to a jury

trial.

Hazen Paper v. Biggins, (US, 1993)(Terminating someone to prevent pension

benefits from vesting, although actionable under ERISA, is not a violation

of the ADEA); Adams v. Florida Power, (11th Cir, 2001)(there is a split in

authority over whether disparate impact analysis is proper under the

ADEA); Marks v. Loral Corp, (Cal, 1997)(noting conflict over disparate

impact analysis, and holding that employers may permissibly prefer workers

who demand lower salaries).

UAW v. Johnson Controls, (US, 1991)(Title VII and the Pregnancy

Discrimination Act, make sex-specific fertilization policies in toxic

plants illegal)

The Americans With Disabilities Act, ADA, of 1990

The ADA, 42 USC 12101, covers people with 15 or more employees.  A

disability is a physical or mental impairment that substantially limits

one or more of the major life activities of such individual; a record of

such impairment; or being regarded as having such impairment.  Sexual

deviance, sexual orientation, criminal tendencies (kleptomania,

pyromania), compulsive gambling, and drug-use disorders are specifically

excluded. Recovering drug addicts, however, are covered if they are

participating in a rehabilitation program.

Bragdon v. Abbot, (US, 1998)(asymptomatic HIV is a covered disability);

Cronin v. New England Telephone, (Mass, 1986)(It was an invasion of the

plaintiff’s right to privacy when his employer published to his coworkers

that he had HIV).

Sutton v. United Air, (US, 1999)(O’Connor)(People with poor eye-sight,

here applying for jobs as pilots, are not protected by the ADA because

that is not the type of discrete and insular minority with a disability

the ADA was intended to protect against and because, in their corrected

state, they are not impaired in any major life activity; the court pays

lip service to EEOC deference but says it explicitly conflicts with the

statute; the allegations that they were regarded as having a substantial

limitations were insufficient; Breyer/Stevens, dissenting: maybe congress

wasn‘t thinking about people with glasses, but they are within the meaning

of the act).

Toyota v. Williams, (US, 2002)(O‘Connor)(Carpal Tunnel does not impair

major life activities so as to make someone a covered person under the

ADA)

US Airways v. Barnett, (Breyer, 5-4)(US, 2002)(A request for reasonable

accommodation is required under the ADA, but a request to transfer to a

less demanding position is not reasonable if it violates an employers own

seniority policy; in the “run of cases“ the seniority system will

prevail).

VII. COMPENSATION AND RISK ALLOCATION, p. 209 - 306.

The FLSA

All employees are covered by the minimum wage requirement.  The overtime

requiremetn has an exception for a select group of quasi-independent

contractors including local journalists, babysitters, camp counselors, and

taxi drivers, as well as creatively independent workers such as executive,

administrative, and professional workers.

Executive Exemption, 29 C.F.R. 541.100, not less than $455 per week, whose

primary duty is management of the enterprise in which the employee is

employed or of a customarily recognized department or subdivision thereof

and who customarily and regularly directs the work of two or more other

employees and has the authority to hire or fire other employees or whose

suggestions and recommendations as to the hiring, firing, advancement,

promotion, or any other change of status of other employees are given

particular weight.

Administrative Exemption, 29 C.F.R. 541.200, $455 per week, whose primary

duty is the performance of office or non-manual work directly related to

the management or general business operations of the employer or the

employer's customers and includes the exercise of discretion and

independent judgment with respect to matters of significance.

Professional Exemption, 29 C.F.R. 541.300, "learned professionals" and

"creative professionals,“ making not less than $455 per, whose primary

duty is the performance of work: requiring knowledge of an advanced type

in a field of science or learning customarily acquired by a prolonged

course of specialized intellectual instruction; or Requiring invention,

imagination, originality, or talent in a recognized field of artistic or

creative endeavor.

Dalhein v. KDFW TV, (5th Cir, 1990)(Section 13a of the FLSA exempts

bona-fide executive, administrative, and professional employees from the

overtime requirements.  The exemptions are construed narrowly against the

employer who plans to assert them, the DOL regs defining who counts as an

executive or administrator for these purposes includes anyone who’s

primary duty consists of office or nominal work directly related to

management policies that includes work requiring a genuine exercise of

independent judgment.  Short-segment reports, producers, and editors, are

not creative employees).

McLaughlin v. Dial America, (*** Cir?, 1989)(Defendant employed home

researchers to find people’s telephone numbers, and erroneously considered

them independent contractors, since defendant did not keep records even

though it is the employer’s responsibility to keep time and wage records,

the employers can create a presumption of hours by showing the work

performed.  Based on the average time it took to research a phone number,

many of the employees were being paid less than minimum wage and not being

paid overtime).

Donovan v. McKissick, (Cir, 1983)(employer cannot have a contract offering

overtime at 50 hours but including a monthly guaranty).

Section 7(f) of the FLSA is the only provision allowing an exception to

overtime for otherwise covered employees, which is available only to

employers with irregular hours, requiring that the pay be above the

minimum wage plus time and a half minimum wage for all hours over forty,

allows for a weekly guarantee of pay for work of not more than 60 hours.

Hoffman Plastics v. NLRB, (US, 2002)(awarding back pay to undocumented

workers under FLSA would force employees to pay undocumented immigrants,

which is illegal, and therefore cannot be allowed)

 Child Labor

Thirsty’s v. DOL, (D. Tex, 1999)(fines for hours violations with minor

employees); Martin v. Funtime, (6th Cir, 1992).

Equal Pay Act

Section 6 of the FLSA, 29 USC 206, requires equal pay for equal work

regardless of Gender.

Corning Glass v. Brennan, (US, 1974)(nondiscriminatory shift, seniority,

or differentials are allowed, but they can’t be a pretext; here the

shift-differential was really a discriminatory differential).

AFSCME v. Washington, (9th Cir, 1985)(the courts should not inquire into

the comparable worth of male and female dominated jobs as a basis for

Title VII or Equal Pay violations).  BUT… many states, such as Montana,

have comparable worth statutes for their state discrimination laws.

Unemployment Compensation

Generally, an employee must be working for an employer for a specific time

period and be involuntarily terminated, then, after a waiting period of a

week or so, they may then apply for benefits and will receive about 50% of

their prior earnings while they are able and available for suitable work. 

They are disqualified if they quit without good cause, or were discharged

for misconduct.  A person can turn down work that is not comparable to the

work he had before.

In labor disputes, an employee is not entitled to worker’s compensation

benefits during a strike unless the employer is the person who

unilaterally altered the status quo after the contract expired.  People

must really be looking for work.

Wimberly v. Labor and Industrial Relations Committee, (US, 1987)(a state

may choose to disqualify anyone quitting for a non-work related reason

even if that disqualification would include pregnant women).

Benefit Plans and ERISA

Varity v. Howe, (US, 1996)(beneficiaries can bring individual suits,

employer can be sued as administrator)

Moench v. Robertson, (ESOP administrator can presumably invest almost

exclusively in company stock, but must also act in the best interest of

the employees and should diversify in periods of financial difficulty).

Cobra

Employers with 20 or more employees must offered continued health

benefits, at no more than 102% of total cost, for employees and other

eligible individuals for eighteen to thirty-six months, or until other

insurance is found, after they leave the company.  McDowell v. Krawchinson

(Wife, who was an eligible for husband’s plan, should have received

individual notice of COBRA rights).

Family Medical Leave Act of 1993, FMLA

FMLA allows for up to 12 months of unpaid leave for the birth or adoption

of a child, to care for a child spouse or parent with a serious illness,

or for the worker’s own health condition that renders the worker unable to

perform his responsibilities.  Individual claims can be brought.  There is

a 2 year statute of limitations.

Whitaker v. Bosch (2001)(employer violated act where employee became

pregnant and asked to no longer be required to work overtime.  Employees

need to give notice, but only of the condition, they don’t have to mention

FMLA by name.  Pregnancy is a serious health condition if it incapacitates

you from work or prenatal care is sought.)

Ragsdale v. Wolverine Worldwide (US, 2002)(FMLA is interterpreted with

common sense; technical violations are not actionable unless the person is

prejudiced; where an employer failed to designate leave as FMLA leave, but

nonetheless granted it, the lack of formal notice that it was FMLA leave

did not entitle the plaintiff to an additional year’s leave).

OSHA

OSHA is an independent agency setting standards of workplace safety. 

United Steel v. Auchter (an MSDS sheet must be made available to

employees); Whirlpool v. Marshall (US, 1980)(an employee cannot be

discriminated against for filing a complaint with OSHA).

IIX. LABOR MOBILITY, p. 1088 - 1118.

Central Adjustment Board v. Ingram, (Tenn, 1984)(non-compete agreements

will be enforced if reasonable)

IX.  INTERNATIONALIZATION OF WORK LAW, p. 1029-1127.

EXAM QUESTION

Drake, owner of Orange Company drafted a manual of company policies and

procedures and asked you to review.  They mfg and distrubute novelty

items.  2 seconds, Compensation.  Paychecks issued biweekly, picked up at

acct office on other Fridays.  Sections… prod workers are hourly

employees, compensated by hours, required to keep timecards, hours in

excess of 50 hours will be 1 ¼.  Office personnel are salary employees,

not entitled to overtime.  Sales personel are independent contractors do

not have assigned hours, compensated solely on a comission basis, paid 5%

on gross sales in territory.

Section X, Discipline and termination.  At will, handbook exception. 

Offers procedure, inadequate performance brought to attention during

annual review.  Involuntary termination, may be without notice.  Voluntary

termination, may resign on 2 weeks written notice.  Failure to give 2

weeks notice will not get unemployment.

