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Introduction


On December 15, 1791, Congress adopted the Bill of Rights in order to address those objections most commonly brought against the Constitution. One of the amendments adopted on that day contained a section most commonly referred to as the Establishment Clause. This clause (combined with the Free Exercise Clause) has played a pivotal role in the retention of liberties that many Americans take for granted.


The founders understood that it would be important for the United States to remain free from the limitations and corruptions that become widespread when religious rights are infringed. With freedom of religion necessarily comes the right to free speech, freedom of the press and freedom of assembly
. These freedoms are all necessary to ensure the proper exercise of religion, but this discussion will be limited to the Establishment and Free Exercise clauses due to the wealth of information, and endless topics possible, on the First Amendment as a whole.


On March 30, 1979, the Islamic Republic of Iran adopted a new constitution; the principals of which stood as a polar opposite to those found in the First Amendment of the United States Constitution. The Iranian Constitution contains some reference to God (Allah) in nearly every 

Iran’s new constitution was ratified by 98.2% of the country’s 63 million
 voters. However, one might plausibly cast doubt on the validity of these election results due to Iran’s well-known history of rigging elections
. In support of this theory, one should consider how likely it would be for 98.2% of United States citizens to agree on even the simplest of statements, much less the adoption of a new Constitution.


The Constitution of the Islamic Republic of Iran is truly on the other end of the spectrum of religious freedom when compared to the First Amendment. In fact, it does not even seem plausible that any modern society could be composed of so homogenous a people that they would agree on the plainly religiously biased language of this document to such a high degree. Of course, 99% of Iranian citizens are Muslims
, but common religion alone should not be enough of a binding force to account for such widespread acceptance of this new constitution
 and agreement to its strict and heavily biased construction.  An in-depth examination of this document combined with research into modern Islamic thought and the current politics of Iran reveal an unusual system of government and religious control rarely seen in modern society that may account for the unusual construction of this document. 


Numerous other elements of the Constitution of Iran will be compared to the guarantees made by the Religious Clauses of the First Amendment. There will also be discussion on the comparative benefits of each system as well as the challenges made against the validity of each system. Each nation tends to have a pronounced preference for one system or the other, but with any luck this analysis should be able to break down the benefits and defects of each system and present an analysis of which system works best and why.

Chapter I

The First Amendment and the Establishment Clause

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances. 

· First Amendment, United States Constitution.

Since its adoption as the First Amendment to the U.S. Constitution on December 15, 1791, this one passage has had a dramatic role in the development of the United States. Over the past two hundred years this short phrase, and the first line in particular, has been responsible for a tremendous amount of dispute between judges as well as civil, political and religious leaders. The establishment clause is the first line, which states “congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof”. The meaning of this clause may be interpreted in many ways, and these interpretations are the root of debate among many scholars.

The Establishment Clause could simply mean that Congress is prohibited from establishing a national religion and from prohibiting the free exercise of religion, as seems evident from the language
, or it may have far broader implications. This simple clause may have been made to erect a wall of separation between Church and State that should be surmounted for no reason, or it could have a purpose found somewhere between these two ideals. This is the point where the courts have generally found the meaning of the Establishment Clause to lie. In order to establish exactly how this clause should be interpreted we should take a look at how the founders themselves felt about the separation of Church and State and what role they thought the Church should have in the governing of our nation.

Thomas Jefferson was one of the leading supporters
 of the First Amendment and held passionate feelings about the role of religion in government, or the absence thereof. Many historians believe that our Founding Fathers structured the Constitution and the Amendments as they did in order to avoid the sort of religious absolutism that was widespread throughout Europe in the 17th and 18th centuries. This is a very plausible explanation since many of the Kings of Europe were allied with the Church, or were the head of the Church, so that they would have an even more influential control over the people of their nation
. In fact, “it was gravely maintained that the Supreme Being regarded hereditary monarchy, as opposed to other forms of government, with peculiar favour; that the rule of succession, in order of primogeniture was a divine institution, . . . ; that no human power . . . could deprive the legitimate prince of his rights.”
 This is the principal of the Divine Right of Kings and has been used by numerous rulers from before the time of King James I to the modern day despots of the Middle East.

According to the concept of the Divine Right of Kings, the King rules according to the will of God and he is given this authority because he is in the order of primogeniture, which means that he is a direct descendent of Adam. This concept had the effect of unifying Church and State, typically under the Catholic Church, to give supreme earthly control to a tyrannical
 ruler who was responsible for everything from spiritual well-being to the affairs of the state. Thus, this ruler could give orders to the citizens of his nation under the ‘authority’ of God and carry out any plan in the name of religion. Such unilateral and unchecked authority is exactly what the founders of our Constitution were afraid of, and they built checks into the Constitution to guard against the propagation of this sort of rule. Jefferson once said, “In every country and in every age, the priest has been hostile to liberty. He is always in alliance with the despot, abetting his abuses in return for protection to his own.”
 This quotation provides only a glimpse of Jefferson’s hostility toward the clergy, for he often wrote of their attempts to meddle in state affairs and propagate their ideas through whatever means necessary. Such sentiment becomes apparent when we look at another letter where Jefferson writes, “the clergy, by getting themselves established by law and ingrafted into the machine of government, have been a very formidable engine against the civil and religious rights of man.”

Jefferson’s obvious dislike for any entanglement between Church and State also seems to be present in his drafting of the Virginia Bill for Establishing Religious Freedom (1785). This Act established that “no man shall be compelled to frequent or support any religious worship”, or be burdened or suffer due to his religious belief or opinions, and in no way shall these religious beliefs diminish or otherwise affect ones civil liberties. The Virginia Bill for Establishing Religious Freedom was the first document of its kind and even preceded the First Amendment by six years. 

Jefferson was not the only great American who believed in the separation of Church and State. James Madison and George Mason, among others, concurred with Jefferson on this topic, and Madison sometimes even spoke without his typical moderation. Madison did this on at least one occasion when saying, "During almost fifteen centuries has the legal establishment of Christianity been on trial.  What have been its fruits?  More or less in all places, pride and indolence in the Clergy, ignorance and servility in the laity, in both, superstition, bigotry and persecution."
 George Mason, too, was characterized by his typically moderate prose but, on occasion, he broke free of this constraint and spoke his mind without regard for the sensitivity of the clergy. In one of his papers, George Mason wrote:

 That Religion, or the Duty which we owe to our Creator, and the Manner of discharging it, can be directed only by Reason and Conviction, not by Force or Violence, and therefore all Men have an equal natural and unalienable Right to the free Exercise of Religion, according to the Dictates of Conscience, and that no particular religious Sect or Society ought to be favored or established by Law, in Preference to others.

The above quotation from Mason, combined with the attitude of both Jefferson and Madison, as well as our other Founding Fathers, helps one to get a better view of how the stage was set against the Church during the late 18th century. Associate Justice Joseph Story confirmed this opinion throughout his legal and political career by writing that:

 Probably, at the time of the adoption of the Constitution and of the amendment to it, now under consideration, the general, if not the universal, sentiment in America, was, that Christianity ought to receive encouragement from the state, so far as was not incompatible with the private rights of conscience, and the freedom of religious worship. An attempt to level all religions and to make it a matter of state policy to hold all in utter indifference, would have created universal disapprobation, if not universal indignation.

 Most, though certainly not all, of the Founding Fathers and other political figures of the time would have supported this opinion in opposition to the mingling of Church and State. Such opposition was due to both the atrocities that have been committed in the name of religion and the unbridled power that this tends to bestow upon any potentially oppressive and dogmatic ruler. It is plain according to the construction of the Constitution, other amendments made to it and the recorded sentiments of the Founders and other early political leaders that they did not want to set up an absolute monarchy, a theocracy, or in any way compromise the civil liberties of our nation’s peoples. So, the additional provisions of the Establishment clause simply seek to reinforce those ideals prevalent in the minds of the Founders during the writing of the Constitution and have traditionally been interpreted as such by the Supreme Court.

Chapter II

Historical Challenges to the Establishment Clause


Over the past 220 years there have been numerous legal challenges to State, Federal and individual actions that have been determined to fall under the protection of the First Amendment. Some of these court decisions have turned away from granting special protection to religious institutions and religious practices. This has come with the disapproval of leftist court members, and from time to time Congress has attempted to step in and restrain the Court’s strict interpretation of the religious clauses.
 These often controversial decisions have, however, typically served to strengthen the congruency of law by more clearly   highlighting the importance of the judicial distinction between religious belief and potentially dangerous religious conduct.



The first of the decisions handed down to help clarify the belief-conduct distinction was in the case of Employment Division, Oregon Department of Human Resources v. Smith, 494 U.S. 872, 878 (1990). The plaintiffs in this case, Smith and Black, were fired by a private drug rehabilitation clinic because they ingested the hallucinogenic drug peyote during a regular religious ceremony of their Native American Church. According to the Supreme Court Opinion “Oregon law prohibits the knowing or intentional possession of a ‘controlled substance’ unless the substance has been prescribed by a medical practitioner” and any person in violation of this law is guilty of a Class B Felony.  Peyote is deemed a ‘controlled substance’ by the Federal Controlled Substances Act, 21 U.S.C. 811-812, but Smith and Black were not actually prosecuted for the offence as the law requires in this situation; rather, Smith and Black were simply fired from their job. The problem under consideration in the Court arises when Smith and Black apply for unemployment compensation and are denied because they were fired for ‘work-related misconduct’.


Smith then proceeded to the Oregon Court of Appeals under the belief that his First Amendment Right to free exercise had been violated by the Oregon Department of Human Resources. This Court agreed that the withholding of benefits was a violation of the defendants right to free exercise. The Oregon Supreme Court then took this case under consideration and affirmed the holdings of the lower court on the same grounds, citing numerous decisions handed down from the U.S. Supreme Court.


On November 6, 1989 this case came before the Supreme Court of the U.S. and they issued their opinion on April 17, 1990. The Supreme Court reversed the opinion of the prior courts and decided that there was in fact, no obstruction of the defendants free exercise rights under the First Amendment. The majority opinion (delivered by Justice Scalia) declared "if a State has prohibited through its criminal laws certain kinds of religiously motivated conduct without violating the First Amendment, it certainly follows that it may impose the lesser burden of denying unemployment compensation benefits to persons who engage in that conduct."  The Defendant in this case argued that the Supreme Court’s decision in Hobbie v. Unemployment Appeals Comm'n of Florida, 480 U.S. 136 (1987), “held that a State could not condition the availability of unemployment insurance on an individual's willingness to forgo conduct required by his religion.” This was the reasoning of the Court in that particular case, but the Court held that there was one insurmountable distinction between these two cases. In the Hobbie case the actions of the defendant were not prohibited by law, they were only contrary to the wishes of the employer and those of the Unemployment Commission. But, in the Smith case, law prohibited the actions of the defendant, and the Court determined that "if Oregon does prohibit the religious use of peyote, and if that prohibition is consistent with the Federal Constitution, there is no federal right to engage in that conduct in Oregon." Justice Scalia continues, “We have never held that an individual's religious beliefs excuse him from compliance with an otherwise valid law prohibiting conduct that the State is free to regulate. On the contrary, the record of more than a century of our free exercise jurisprudence contradicts that proposition.”


Thus, in the Smith case, the Court decided that the rule of law, so long as it is not constructed with the intent of inhibiting religion, overrules any illicit practice that may be condoned or required by that religion. This opinion concurs with the sentiment of other cases, such as Bob Jones University v. United States, 461 U.S. 574 (1983), which was issued at an earlier date and with substantially different facts. The factual differences, however, in these two cases are actually irrelevant to this discussion because the Court’s sentiment and theory behind their decision is of substantial importance.


In the case involving Bob Jones University the school alleged a violation of First Amendment protection provided under Section 501(c)(3) of the Internal Revenue Code (IRC) of 1954. This code provided that any entity “organized and operated exclusively for religious, charitable or educational purposes”
 would be entitled to tax-exempt status. However, in 1971, the Internal Revenue Service (IRS) issued Revenue Ruling 71-447 to comply with their 1970 decision that they “could no longer justify allowing tax-exempt status under IRC 501(c)(3) to private schools that practiced racial discrimination.” This decision was based on the belief that not having a racially nondiscriminatory policy in not ‘charitable’ within the common-law concepts reflected in the IRC and generally established public policy.


Bob Jones University has a published rule that denies admission to, or expels in the case of current students, anyone engaged in an interracial marriage or dating, or anyone openly known to advocate such practices. This rule does not apply to Negroes alone, but to all persons engaged in any relationship outside of their own race. In fact, the school willingly admits African American and other minority students as long as they conform to the dating rules of the school. Bob Jones University maintains throughout this case that they do not discriminate against any race but the Supreme Court holds otherwise in stating that “discrimination on the basis of racial affiliation and association is a form of racial discrimination.” 


The determination that the school does discriminate paves the way for the Supreme Court to overrule the lower courts and decide in favor of the IRS. Thus, the decision now stands solely upon the meaning of, and meeting those standards applicable to, the common-law definition of ‘charity’. The Court’s final decision on the common-law definition of ‘charity’ is that it:

must serve a public purpose and not be contrary to the established public policy…and must demonstrably serve and be in harmony with the public interest, and the institution’s purpose must not be so at odds with the common community’s conscience as to undermine any public benefit that might otherwise be conferred.

From this definition the Supreme Court determined that “the Governments fundamental, overriding interest in eradicating racial discrimination in education substantially outweighs whatever burden denial of tax benefits places on petitioners’ exercise of their religious belief.”


In summary, it seems that the decision in Bob Jones University v. United States is similar in scope to the decision handed down in the case of Employment Division, Oregon Department of Human Resources v. Smith. This relation is found in that each decision affirms that the strength of legitimately constructed law outweighs the First Amendment rights of the individual in the majority of circumstances. So, as long as a law is not designed with the express intent of oppressing religious beliefs the Supreme Court has determined that the practitioners of said religion are burdened with the obligation of compliance to the law. This concept was probably best summarized by the Court when they wrote, “Crime is not the less odious because sanctioned by what any particular sect may designate as ‘religious’.”


The cases discussed above highlight the fact that our government does have the ability to suppress religious conduct to some degree when it attempts to extend beyond the limits normally allowed by law. This ‘right’ of the government is endowed by the spirit of the law and a modern interpretation of the First Amendment which seeks to protect the natural rights of all individuals in society. Yet, from time to time, the government (typically at the state level) does find a slippery way of circumnavigating the heart of separationism and moving into the gray area where its objectives are not so plainly black and white. One such case is Board of Education v. Allen, 392 U.S. 236 (1968), where New York's Education Law required the public school system to lend textbooks free of charge to all students in grades seven through 12, including those in private and parochial schools.


The appellant school boards asserted that this law was in violation of the First Amendment because public funds were being used to purchase books that would be loaned to parochial schools. They believed that this was a violation of the separation of church and state and so appealed first to a trial court which found in their favor. Following this ruling the New York Court of Appeals reversed the decision and found that there was no violation of the First Amendment because the “statute was completely neutral with respect to religion”
 since it supplied all students with books, regardless of religious affiliation.


On April 22, 1968, the Supreme Court heard arguments on this case and shortly afterward, on June 10, Justice White delivered the opinion of the court.  The majority opinion held that the purpose of the law was for the “furtherance of the educational opportunities available to the young” and was in no way established for the purpose of aiding parochial schools. The Court established that this law does no more than to make available to all children the benefits of a program to lend books to schools free of charge.  These books are “furnished at the request of the pupil and ownership remains, at least technically, in the State” so that there is no legal exchange of funds or property. The financial benefit in this program goes directly to the parents and children involved
, not the schools.


It is true that the assistance given to students according to this law may increase the chance that a child will attend a religious school, but the possibility of this increased enrollment does not demonstrate an unconstitutional degree of support for any particular religious institution. Justices Black, Douglas and Fortas disagreed with the majority and issued their own dissenting opinions, but Justice Black was probably the most staunchly opposed to the opinion of the majority. Justice Black issued a lengthy opinion that is most accurately summated by reiterating his previous statement from both Everson v. Board of Education, 330 U.S. 1, 15-16 (1947), and McCollum v. Board of Education, 333 U.S. 203, 210-211 (1948), which stated:

Neither a state nor the Federal Government can set up a church. Neither can pass laws which aid one religion, aid all religions, or prefer one religion over another. Neither can force nor influence a person to go to or to remain away from church against his will or force him to profess a belief or disbelief in any religion. No person can be punished for entertaining or professing religious beliefs or disbeliefs, for church attendance or non-attendance. No tax in any amount, large or small, can be levied to support any religious activities or institutions, whatever they may be called, or whatever form they may adopt to teach or practice religion. Neither a state nor the Federal Government can, openly or secretly, participate in the affairs of any religious [392 U.S. 236, 251] organizations or groups and vice versa. In the words of Jefferson, the clause against establishment of religion by law was intended to erect `a wall of separation between church and State’.

Basically, Justice Black believes in a strict ‘wall of separation’ absent the holes and leaks present in the modern interpretation of the First Amendment, but plugging up these holes may be more difficult than one would think. 


There are numerous examples of points at which religion has leaked into the public arena. The cases of McCollum v. Board of Education, 333 U.S. 203, 209-10 (1948), and Zorach v. Clauson, 343 U.S. 306 (1952), typify the points at which religion has at least attempted, and in some cases succeeded, to come into the public sector through our school system. One of the more famous, or possibly infamous, attempts to introduce religion into education came in the form of a failure of the Illinois public school system, which was found in the McCollum case.


Illinois has a compulsory education law, as do many states, which requires parents to send their children, from ages seven through sixteen, to either a tax-supported public school or a parochial or private school that meets standards approved by the state. However, the plaintiff argued that under this compulsory attendance law the school was violating her First Amendment right to the separation of church and state by allowing religious education in the public school system. Once every week religious teachers, employed by independent religious groups, would enter the schools during regular hours of required attendance [according to Ill.Rev.Stat. ch. 122, 123, 301 ( 1943)] and would engage in religious education for one-half to three-quarters of an hour. Those students who did not want to attend the religious studies
 were allowed to leave the classroom while teachers accounted for those students who remained, with their attendance being mandatory under compulsory education laws. The U.S. Supreme Court determined that the facts of this case “show the use of tax-supported property for religious instruction and the close cooperation between the school authorities and the religious council in promoting religious education.” Therefore, the “state's compulsory education system thus assists and is integrated with the program of religious instruction” and this level of entanglement is impermissible according to the spirit of the First and Fourteenth Amendments
 as they have been interpreted by the Court in previous cases.


The failure of this program in Illinois greatly weakened the case for religious education in public schools that many people thought was necessary for a well-rounded education. Even in light of this failure more cases emerged in which religious education had mingled with secular education as conservative local school boards attempted to push this education on unwilling students and skeptical parents. One such case that took an unusual turn toward the benefit of religion was Zorach v. Clauson, 343 U.S. 306 (1952), which originated in New York City. 


In this case children were released by the school system, with the permission of their parents, in order to attend religious services or education. This education was not performed on school property and in no way used any taxpayer funds, but those children not engaged in religious education remained at school and continued their secular education. Regulation 3210 of the New York Education Law allows “public schools to release students during school hours, on written requests of their parents, so that they may leave the school buildings and grounds and go to religious centers for religious instruction or devotional exercises.”


The appellants argued that the facts of this case were very similar to those found in McCollum v. Board of Education, which was determined to be unconstitutional. Their argument is based on the idea that the weight of the public education system is put behind a system of religious education that could not survive without this ‘crutch’ to lean on.  In the absence of cooperation from the school system this religious education system would not be able to operate and so the appellants argued that there was an unavoidably high level of entanglement between Church and State that is unconstitutional according to the First Amendment. The Court, however, held that this case was substantially different from the McCollum case in that classrooms were not being turned over to the religious groups, no public resources were being used and children were free to refrain from taking the religious classes if they so desired.


In the Zorach case, the Court determined that there was no inappropriate level of entanglement between the Church and State. So, from the information gleaned so far it seems that perhaps the wall of separation is not so high or so thick as Jefferson would have hoped. Rather, this wall is a bit more like a chain-link fence that’s just tall enough that one cannot jump over it; but with a little ambition it may be climbed. So, with this chain-link fence in place of the wall of separation how is it that the Supreme Court may make a clear determination, at least in their minds, as to the legitimacy and legality of any action that falls under the jurisdiction of their Court? 

Chapter III

The Lemon Test 


In order to answer the previous question we must take a look at the same test that the Supreme Court often uses to determine whether or not an action is in violation of the First Amendment. This ‘test’ is known as the Lemon test and is composed of three short questions that must be considered. The answers to the first two questions of this test are to be found in the facts of the case and the supposed intentions of the lawmakers, i.e. the spirit of the law. On the other hand, the third question is far more subjective and is inescapably a question of degree that is not easily answered. 


The first two of these questions are typically combined into one part and ask, “What are the purposes and primary effect of this enactment?”
  The Court has determined that if either answer to this question involves the advancement or inhibition of religion then the enactment under consideration is in violation of the First Amendment. The third question is whether or not the enactment under consideration results in “an excessive government entanglement with religion.” As mentioned above, this question is one of degree and therefore subjective in its nature. Regardless of the subjective nature of the third question this test has served the Supreme Court for over thirty years now and still remains without any viable replacement. In fact, since this test’s namesake case
 was decided in 1971 only two cases involving the First Amendment have not been tried on this basis.


The latter of these two cases (Lee, 1992) was tried on the basis of a ‘suspect classification’ since the law granted a denominational preference. The earlier case, though, was granted an exemption from the Lemon test for a more unusual reason. Marsh v. Chambers was granted this exemption on the basis of historical practice, which initially seems like a peculiar reason to grant an exemption, but the facts of this case are somewhat atypical as well.  In April of 1983 a member of the Nebraska State Legislature brought suit against the state for the practice of paying a Chaplin to give the opening invocation. Appellant believed that this practice was in violation of the First Amendment and filed suit for injunctive relief.


The Supreme Court determined that it was impermissible for the state, as well as U.S. Congress, to pay the Chaplin with public funds, but that there was no violation of the First Amendment in allowing the Chaplin to give the induction on a daily basis. The practice of allowing a Chaplin to open the session with a prayer has continued unabated for over 200 years on a Federal level
 and for over a century in Nebraska. This practice was in place when the First Congress met to draft the First Amendment and the Court established that it was not the intent of this amendment to restrict or otherwise hinder this practice so long as it did not lead to the establishment of a national religion. Rather, the Court supposed, the purpose of this service was to solemnly acknowledge a belief structure that is widely held by the American people.


Thus far this test has suited the needs of the Supreme Court relatively well. Some Justices and critics do believe that the Lemon test has its inadequacies but they have also failed to introduce any competing test that keeps intact the distinctions between the Establishment Clause and the Free Exercise Clause. In 1990, Justices Kennedy and Scalia proposed another test that would allow for ‘neutral’ accommodations of religion. But, unfortunately, this idea fell from grace even before its first use when their opinions split dramatically on the case of Westside Community Board of Education v. Mergens, 496 U.S. 226, 260-61, which involved the permissibility of invocations at public high school graduation ceremonies. So, to this day, the Lemon test remains the only relied-upon means for determining what actions constitute a violation of the First Amendment.

Chapter IV

What Does This Mean for the United States?


After all of this discussion of Supreme Court cases and the intent of the founders one might ask himself what all of this has to do with the current state of our nation. Well, the answer is a lot more complicated than simply looking at the evidence presented thus far. To determine exactly what these rulings mean for the United States we would have to know what is going to happen in the future and how our current interpretation of the First Amendment is going to affect these future events. Obviously, we don’t know this, for if we did we wouldn’t have to worry about the Constitution or Supreme Court at all because we could build the perfect government on the first attempt. But, since we can’t know these things the Supreme Court comes in very handy for adjusting our interpretation of the Constitution, and Amendments, in order to safeguard their intent and adapt to the changing times. Our founding fathers were highly skeptical of state sponsored religion due to the atrocities that they had seen committed in its name, and from their first-hand knowledge of government in the European nations. The Crusades are perhaps one of the most horrifying examples of the danger imminent when mixing religion and politics. Even after the founding of our nation the Holocaust wiped out millions of Jews, Communism in China and Russia led to the death of tens of millions of religious people of all denominations and today people die every day in the name of Islam. King James I even constructed a monarchy based on the Divine Right of Kings, which intimately tied religion to governmental power. In the Seventeenth Century, however, certain authors like John Locke and Algernon Sidney offered an alternative explanation of the basis for political authority. Locke argued that individuals possessed certain rights by virtue of their nature as rational human beings. An autonomous individual has the rights to life, liberty and property, to name just a few. In order to secure these rights men established governments, whose powers were delegated to them by the people for the limited purposes of maintaining order and protecting natural rights. While governments were to protect rights, these philosophers emphasized that the rights belonged to individuals by nature, and were not granted to them by the government.

This is the same philosophy that Jefferson, and others, followed in constructing the Constitution of the United States, and the First Amendment. The occurrences in medieval Europe and the Middle East are exactly the type of events that the founders were attempting to avoid in their construction of our nation. They openly acknowledged that religion was a strong force in colonial America and believed that it would remain so, but it would have to do this without the help of the government.

If we take a minute to think about it, this principal really does make sense. Why should we help religion with funds derived from taxpayers? It would be unjust to take money from all of the citizens to give to a few religions that not everyone supports, so to do this fairly would mean that all religions would have to get either an equal amount of money or a proportional share derived by the number of supporters of that religion. This would create a great strain on our tax system in addition to being paramount to providing forced labor for religion and causing an unnecessarily high degree of entanglement. Also, if a religion cannot survive on its own merits, through fundraising and the support of its believers, what reason could the government possibly have for attempting to sustain this failing ideology?

The answer here is simple. The only reason the government would want to support such a failing system is to maintain its means of control over the people. For example, if we look to some other nations, as we will in the next section, we see that by controlling religion the State is able to legitimize nearly any action it wants. Maintaining this dogmatic control is the only way to stay in power in some nations, and so the people that are in charge of this government will do anything necessary to maintain control of their reign over the citizens of that nation. In the next section we will examine the strengths and weaknesses of another governmental approach to Church and State that is on the opposite end of the spectrum from the role of the First Amendment in the United States Constitution.

Chapter V

The Islamic Constitution and Velayat-e-faqih


A new form of Islamic government, the Islamic Republic, was approved on March 30 and 31, 1979, through an affirmative vote of 98.2% of Islamic voters.
 This new form of government came in the wake of a revolution led by Ayatollah Khumayni against Shah Mohammad Reza Pahlavi after Khumayni’s exile from the country 15 years earlier.
 The Shah was overthrown on February 11, 1979, in opposition to his proposed modernization of the country and his desire to maintain friendly ties with Western governments such as the United States.

This vote was not a vote to accept a new Constitution (nor was it really a vote in the American sense of the word), as many people believe, but rather a referendum in which “the people were asked whether they supported the Islamic Republic imposed by Khumayni and his followers. Khumayni ‘claimed’ a 98.2% approval rating by the people and instructed the provisional government to draw up an Islamic constitution.”
 This new Islamic Constitution was constructed and implemented a short time later and was primarily based on the Iranian Constitution of 1906, the constitution of France’s Fifth Republic and the holy Qur’an.
 The influence of the Qur’an is clearly present in the Islamic Constitution and may be most readily acknowledged in Article 2, where five of the six sections either mention the word God or make reference to the importance of divine revelation in setting forth the laws of the nation. In fact, there are nine references to God and the Qur’an in Article 2 alone, nearly one for every sentence.

It is apparent that Khumayni meant for the Qur’an to play a very important role in the Islamic Constitution of Iran as it has throughout the history of this nation, but is this really what the people wanted? Khumayni fought with the provisional government over the claims to power which the chief cleric would have and whom he was to share this power with. He wanted the strongest possible vali-e-faqih with absolute authority over all aspects of Islamic life and government, and he eventually got his wish. Velayat-e-faqih is defined as the “guardianship of the religious jurist”
 and it is traditionally understood that this guardian is the head cleric of the country, with unilateral control over all operations of the nation, both political and religious. This authority is so complete that “no public or private matter concerning anyone living in the Islamic world is beyond the vali’s jurisdiction.” 

On June 4, 1989, Khumayni died, and many foreign observers believed that with his death would come the end of the velayat-e-faqih and the beginning of moderation in the Islamic world.
 Khumayni’s heirs were aware of this danger and so they immediately set out to revise the constitution in order to safeguard their power and protect the state from moderation and the influx of western culture. Thus, enhancing his powers and giving him more authority under the revised constitution strengthened the position of the vali. A few of the most important constitutional changes are listed below:

Principals 5 and 107: the original constitution stipulated that the vali must be approved by a majority of the populace but this stipulation was removed and from this point on the vali would be chosen by the Assembly of Experts. Additionally, the constitution had stated that a council of persons qualified for the post could serve jointly as vali, but the changes required this position to be restricted to an individual. 

Principal 57: the new constitution mandated that the vali be the coordinator of all three branches of government. This position was originally entrusted to the president but his powers were changed so that he only controlled the Executive branch.  Additionally, the post of prime minister was eliminated.

Principal 110: the powers of the vali were dramatically increased so that he was in control of nearly everything from impeaching the President, to commanding to military, to pardoning convicts.

Principal 113: this Principal reiterates #57 and adds that since the President is in control of the Executive his powers are limited to those actions that are not directly relevant to the vali-e-faqih.

Principal 122: the original constitution specified that the President would be accountable only to the populace, but this article adds that he is also accountable to the vali.

Principal 130: the revised constitution includes the specification that  the president submit his resignation to the vali.

Principal 131: In the case of the death, dismissal, resignation, or illness of the president the former constitution stipulated that a council of people would carry out his duties. The revised constitution, however, states that with the vali’s approval the first deputy president (vice president) would carry on; or, in his absence, the vali would appoint a new president.

Principals 157 and 158: the Supreme Judicial Council is eliminated by the revisions and a single individual, appointed by the vali, now heads the judicial branch.

Obviously, through the constitutional changes of 1989, the vali-e-faqih has been given a tremendous amount of power. This degree of power would be equivalent to the United States allowing the President unilateral control of the Executive, Legislative and Judicial branches in addition to the power to suspend or alter the Constitution whenever he sees fit to do so. The vali has control not only over these branches of government, but over the media, the military, and any aspect of Muslim life in which he desires to interfere. During his rule the vali may “temporarily ban prayer, fasting, the hajj, and the promotion of virtue and prohibition of vice as he sees fit.”
 This power amounts to the ability to suspend all laws as the vali desires, or as may benefit him personally. 


The Central Intelligence Agency (CIA) classifies Iran as a theocratic republic and Khamenei, the current vali-e-faqih of the nation, as the ‘Chief of State.’
 Since June 4, 1989, Khamenei has held this position and is not likely to give it up until he either dies or is murdered by opposing radicalists who favor modernization and integration with the Western world. While the CIA refers to Iran as a theocratic republic many people, myself included, would more likely refer to this nation as a theocratic dictatorship. According to most dictionaries a ‘republic’ is defined as “a government in which supreme power resides in a body of citizens entitled to vote and is exercised by elected officers and representatives responsible to them and governing according to law.”
 However, if we look at the government of Iran, we find that it does not exactly match the typical definition of ‘republic’, as found above. There is an elected body in the legislative branch called the Islamic Consultative Assembly, but this body has no effective power since the vali is in charge of this branch and has the authority to overrule any legislation handed down by this assembly.
 Thus, the “supreme power” of the state does not reside in the citizenship, nor is there any obligation for the vali to govern according to law. The supreme and unchecked authority of the vali more readily fits the definition of a dictator
, and given that the ruler is chosen on religious grounds the label of a theocratic dictatorship seems most fitting for Iran. 

This theocratic dictatorship, which transpired according to the construction of the Iranian constitution, has led to the development of a dogmatic and oppressive state nearly unparalleled in the modern world. The principal of velayat-e-faqih has endowed Khamenei with so much power that he has the ability to restrain roughly 63 million people from enjoying the political freedom and personal liberty found throughout most of the world. Without this power the political system of modern Iran, nearly unchanged for over a century, would most certainly collapse. In 1906, Sheikh Fadhlullah Nuri scolded the citizens of Iran for picking up the ‘evil’ habit of reading newspapers by saying: 

Now you relish socializing with Westerners and atheists. Shame on you, Muslims, for thinking that reading these newspapers has been a source of your progress and perception, for spending your wife and children’s money on newspapers, and for dissociating yourselves from Islam and the religious scholars to the point that it seems as if you have never shared the same faith as theirs.

This disapprobation is not atypical even today. The state owns all five of the FM radio stations and 28 television stations in Iran which is a far call from the free press in the United States that controls over 1500 television stations and 5000 FM radio stations. 
 These restrictions on the freedom of the press and free speech are supposedly supported by religious doctrine found in the Qur’an and the vali’s desire to keep Muslims free of Western corruption.


If Iran’s restrictions on freedom are derived from the Qur’an, then why is it that this book is widely known to be one of compassion and mercy rather than oppression and subjugation? The simplest explanation for this discrepancy is that the people dictating law according to the Qur’an are strict legalists who “insist on a more rigid interpretation of Islam and more emphasis on religious law”
 in hopes of creating the ‘ideal’ society. Throughout recorded history numerous intellectuals have attempted to achieve this goal, and every one of them, from Plato, to Machiavelli, to Marx, have failed, often at the cost of countless lives and immeasurable human suffering. Many of these attempts to legitimize a despotic rule have involved the use of the clergy
 and the support of religious texts to assure the people that the actions being taken are in their best interests. And, with many people too naive to realize what’s happening, the ruling class has often plundered the rights and liberties of the citizens whom they claim to be protecting. 


It is quite likely that there will never be an ‘ideal’ society which epitomizes every virtue and dispels every inkling to vice in the minds of its citizens. Certainly, if this society were to exist, it would not be controlled by a dogmatic and despotic ruler who rules the people not through their will, but through their fears of damnation and dreams of eternal happiness. Also, it seems unlikely that this ‘ideal’ nation would deem the Western world to be a devil that God created “to work and provide what is needed so that Muslims can pray with peace of mind.”
 The leadership of the Islamic nations, as presented by the American media, is perhaps more liken to a group of selfish children arguing over who has control of the playground than a group of people attempting to establish the ‘ideal’ society.


The actions Khamenei has taken to legitimize his rule may, in the end, bring about the end of Iran’s government as it exists today. Khamenei has inadvertently disenfranchised much of the youth of Iran and they represent a large part of his constituency who do not "feel bound by the ideology that brought the revolutionary Government to power.”
 As much as seventy percent of the population of Iran is estimated to be under 25 years of age and these youth have only seen the restrictive policies of the government that intercede in their lives and constrain their liberty every day.
 They know little of the revolutionary battles fought in 1979 but they do know a little about the liberties and freedoms enjoyed by the western world. As western culture begins to pervade Islamic society this little bit of longing in the youth may be what brings about the eventual crumbling of Khamenei’s regime and the downfall of Islamic fundamentalism as we know it.

Chapter VI

Analyzing Two Different Worlds - Conclusion


Iran and the United States are two disparate nations that share little in common. The people are different, the religion is different, the government is different and freedoms abound in one while they are constrained in the other. In the United States 84% of citizens claim to belong to some denomination of Christianity while in Iran Christians and Jews, along with two other religions, only comprise 1% of the population.
 There is very little similarity between these two nations; so little, in fact, that it seems as if the two could never come to agree on anything.


The one point that Islamic moderates and progressives like to emphasize is that we both have a ‘democratic’ form of government, but even this is not true. The citizens of the United States elect their representatives in the legislative and executive branches just as the citizens of Iran do, but there is one essential difference between these two processes. In Iran these elected officials wield no power. The representatives make legislation that may be repealed at the whim of the vali-e-faqih, their laws may be overridden at any moment and their powers may be suspended if the vali finds that it is necessary to do so. This supreme jurist is not even elected by the people of the nation. Rather, he
 is appointed by the Assembly of Experts, a council of religious jurists, and they are tasked with the duty of appointing an individual who meets their mostly discretionary standards. These standards of selection are largely unwritten and the constitution of the IRI makes no mention of any specific requirements for the position other than the qualities of scholarship, justice and courage.

Despite this severe lack of established qualifications it has always been understood that the vali would be the chief religious jurist of the nation because this government is purported, at least by Islamic fundamentalists, to be divinely inspired. These people believe God has given this government the same powers that he gave the prophet – “this power of legislation is confined to God…and nobody else has the right to legislate.”
 Ayatollah Khomeini once said:

there should be no distinction between religion and government in an Islamic state, the only legitimate rulers are the clergy who have assumed the role of leaders directly from Mohammad and they are to exercise the functions of both government and judgeship.

This control over legislation would just be the start of the religious empire that Khomeini envisioned. Eventually, Iran would develop into an Islamic state where:

religious taxes meet all the state's expenditure and religious courts dish out justice on an immediate and satisfactory basis . . . . There is no need for elections and representative government, because the laws are prescribed by Islam and the clergy have emerged as the best guides and have reluctantly accepted the burden of government.

This quotation makes it sound as if the clergy has reluctantly accepted the burdensome task of controlling government in Islamic society. Khomeini added that the Iranian people are predominately "devout, simple-minded and intellectually docile”
 people who are therefore incapable of managing such a complicated task as governing themselves. In reality, it would probably be more accurate for Khomeini to say that the clergy has greedily taken governmental control from the people because this is the only way they may implement their extremely conservative and oppressive policies. 

This sort of religious fundamentalism is exactly the reason why the founders constructed the establishment clause of the First Amendment. Our founding fathers wanted to protect against the same extremist forms of government that were present in Europe during the eighteenth century and exist today all around the world. These religious governments attempt to attain complete uniformity among their citizens in hopes of developing and maintaining the ‘ideal’ society, which is free from crime, poverty and unjust actions. To this notion Thomas Jefferson asks, "Is uniformity attainable? Millions of innocent men, women and children since the introduction of Christianity have been burnt, tortured, fined and imprisoned, yet we have not advanced one inch toward uniformity."

In all likelihood uniformity is not attainable, and in the United States the government was arranged so that the citizens would not be forced to conform to religious ideals that they do not believe are just. This protection was afforded by the First Amendment and has been continuously upheld by the Supreme Court for the past two hundred years. In upholding the First Amendment the courts have turned down school prayer and religious education in schools as well as the claims of murders and drug users that they were acting under the guidance of their religion. In response to these claims the courts have invariably held that any prosecution for the violation of a generally applicable law, which was not constructed to restrain religious freedom, is not in violation of the First Amendment. This precedent has prevented numerous criminals from taking the First Amendment out of context and using it as a scapegoat for their actions.

Incidentally, the President of the United States, too, is held to the same strict standards of obedience to the Constitution and generally applicable laws as the ordinary system. Iran, on the other hand, does not hold their chief executive, the vali, to these same standards. Instead, the constitution of the IRI gives the vali the power and authority to do nearly anything he wishes. He may suspend the laws of the nation, interrupt religious ceremonies, restrain the media (which is owned by the state) and overrule the Consultative Assembly, Iran’s legislative body. These powers are endowed to the vali because, according to the constitution, he is the divine representative of God and has the same powers as the prophet Muhammad. 

The Qur’an is used to justify the constitution of Iran, which is the supporting document for this theocratic dictatorship. However, if we look at the U.S. Constitution, we find that there is no single document or religion that dramatically influenced its construction. Rather, it was the absence of any such document that influenced the construction of this constitution the most. The founders built America around the philosophy of Locke, Sidney and other influential philosophers of their time. They built this nation to be free of the religious corruption that was widespread throughout Europe and the Middle East, and to do this they needed to disallow the active and widespread involvement of the clergy in the process of governing. This separation of church and state was a favorite topic of Jefferson’s, and he once wrote:

The clergy believe that any portion of power confided to me [as President] will be exerted in opposition to their schemes. And they believe rightly: for I have sworn upon the altar of God, eternal hostility against every form of tyranny over the mind of man. But this is all they have to fear from me: and enough, too, in their opinion.


Perhaps this early hostility toward the church is what has protected us from its domination in the United States to this day. Even with 84% of the population reporting that they belong to some denomination of Christianity we don’t hear people discussing whether or not we should help support this religion with federal funding or whether we should finally declare Christianity to be the national religion. Rather, if someone were to utter such words, they would probably be condemned as unpatriotic in an instant. 


It is quite fortunate that the United States thought it fit to turn away from religion in the construction of our nation. There is no telling what havoc organized religion may have reaped on the United States during the early, formative days of the country. Organized religion may have torn the nation apart before it even stood fully on its feet by pushing it back to England and into the hands of the Anglican Church. It is even possible that, given the correct conditions, the United States may have preceded Iran as one of the most despotic nations in the world as it was known under the rule of Naser od-Din Shah. During his reign (1847-96) the nation was cleansed of all intellectual and social progress and he often “expressed his abhorrence of the despicable word ‘freedom’.”


Naser od-Din Shah, like Khomeini, also expressed his fear that the coming influx of information, technology and media would corrupt the nation so much that they would no longer be willing to submit to an authoritarian dictatorship. These fears are well founded. Many nations have found that for some reason the culture of the United States has an overwhelming draw that attracts the attention of nearly anyone who comes in contact with it. For example, France has implemented laws to protect its own traditional heritage that require all French radio stations to play more than 50% French music. American films, and actors, have taken over the Cannes film festival and China even limits the number of American films that are allowed into the country’s public theatres. In the case of HR 1444, the permanent normalization of trade relations with China, which was debated and passed during the summer of 2000, many legislators believed that this infectious American culture would be our most powerful weapon against communism.


American culture has spread all over the globe, and Iran can only hold out for so long. Both Iran and China hold numerous political prisoners that have been arrested for performing ‘anti-state’ activities. This practice of arresting and retaining political dissidents, often without a trial, can only go on for so long. Unless Iran decides to completely isolate itself from the rest of the world or finds some exceptionally strong reason to halt any further technological expansion it is likely only a matter of time until the citizens realize that there is a better life out there. Perhaps this better life will be in the United States, or if the people can effectively unite and fight against the state they may be able to set up a more equitable form of government on their own and endow their homeland with the same liberties cherished by Americans, and others worldwide.

� Without the right to free speech, the right to assemble, and freedom of the press the free exercise of religion would be greatly hindered. It is quite difficult to hold religious services when we are not allowed to assemble, and without free speech and a free press it would be nearly impossible to spread the religion that one supports. Thus, these basic rights are necessary to insure the free exercise of religion. 





�  This figure is the population estimate of the year 2000 as listed in Britannica Encyclopedia. An exact figure for 1979 could not be found so this number was used to show the size of the nation in comparison to the United States, with roughly 280 million inhabitants.


�  See “Brief on Iran, No. 1093”, bibliographical reference No. 8.


� Britannica Encyclopedia. Statistical Information listed under demography and religious affiliation. This data is from 1995.


� In most nations a homogenous religious base would not be sufficient to produce such results, but in Iran this may be possible due to the principal of the guardianship of the jurist. This jurist (the vali) supposedly has more knowledge of the Koran than anyone else in the nation and so he is the only one qualified to interpret the Koran and construct a new constitution based upon its teachings. For this reason many citizens may place their absolute faith in the decisions of the vali. So, under these circumstances it would be possible for the nation to have such a high level of agreement, but it still seems unlikely.  


� Justice Hugo Black agrees with this interpretation and asserts that the language itself is self-evident of the meaning of this clause. See A Constitutional Faith. Silverstein, Mark. 1984.


� Jefferson had numerous writings in support of the First Amendment that may be found in The Life and Selected Writings of Thomas Jefferson. Koch and Pedren. 1998. It is also noteworthy that James Madison was the author of the First Amendment.


� This principal of the King as the highest religious leader is known as the divine right of kings and is very different from the modern contract theory found in the Declaration of Independence.


� The History of England. Thomas Babington Macaulay. 1879. http://landow.stg.brown.edu/victorian/history/divright.html


� This Divine Right of Kings 


� Letter to H. Spafford, 1814.


� Letter to J. Moor, 1800.


� Memorial and Remonstrance. June 20, 1785.


� The Papers of George Mason. Robert A. Rutland. Vol. 3, p. 1071, 1119 [footnote].


� Commentaries on the Constitution of the United States. Joseph Story. 1833.


� In 1993 Congress enacted the Religious Freedoms Reform Act as a direct show of disapproval for the Court’s decision in Smith (1990). This act was based on the belief that even religiously neutral laws may hinder the free exercise of religion in some way and so this act specified that there should be evidence of both compelling justification and least restrictive means for the enforcement of any law. Congress believed that this test (the Sherbert Test) would be a “workable test for striking a sensible balance between religious liberty and prior governmental interests.” (Constitutional Law. Sullivan and Gunther. 2001.) Also, refer to the case City of Boerne v. Flores 521 U.S. 507 (1997) to see why RFRA was deemed unconstitutional by the Supreme Court.


� All quotations involving the case of Bob Jones University v. United States are cited directly from the Supreme Court opinion unless otherwise noted. This opinion may be found on LexisNexis, Westlaw or FindLaw using the citation 461 U.S. 574 (1983).  


� Davis v. Beason 133 U.S. 333, 345 (1890)


� Board of Education v. Allen, 392 U.S. 236 (1968). All quotations from this case originate from the Supreme Court opinion unless otherwise noted.  


� The majority decision in this case helped to spawn the “child benefit” theory that has led to the Court’s support of other borderline laws [also refer to 343 U.S. 306 (1952)] and state legislatures that attempt to pass ‘secular’ school prayer laws [see Brown v. Gilmore (2001)].


� Prior to beginning this program the school system made every child take home a permission slip for their parents to sign, which allowed them to attend the religion studies. Those children who did not complete this slip were excluded from these studies and removed from the classroom to continue their secular studies.


� The Fourteenth Amendment applies here because it states that, “No state shall make or enforce any law which shall abridge the privileges or immunities of citizens…nor deny to any person within its jurisdiction the equal protection of the laws.” The Constitution is the law of the land and thus any infringement upon First Amendment rights would also be a violation of Article 1 of the Fourteenth Amendment.


� It had previously been established that Regulation 3210 of the New York Education Law was not in violation of the Constitution according to 303 N.Y. 161 and 343 U.S. 306, 307, and so the law itself was not under consideration by the Court.


� See bibliographical reference #4, page 973, for the list of questions used in the Lemon Test.


� See Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971).


� See Marsh v. Chambers, 463 U.S. 783 (1983), and Lee v. Weisman, 112 S. Ct. 2649, 2655 (1992).


� The practice of paying a Chaplin to deliver the morning invocation was officially adopted by Congress on September 22, 1789 and preceded the First Amendment by more than two years.


� See Article I of the Islamic Constitution. Also note that the phrasing of Article I makes no mention of adopting a new Constitution on this day, but only mentions that the new Islamic Republic was “endorsed by the people.” This will be discussed in further detail later in this chapter.


� Iran Marks 20th Anniversary of Islamic Revolution. CNN. January 31, 1999.


� Refer to Footnote 22, under heading Conservative, Moderates Still Battling.


� See bibliographical reference # 7 at footnote 104…OMID, supra note 3, at 65-66.


� See bibliographical reference #7, at footnote 106…BAKHASH, supra note 3, at 74 (noting that the constitution was an extension of a partial draft which had been prepared in Paris by Khomeini's followers during his exile).


� See Islamic Fundamentalism, the New Global Threat. Bibliographical reference #9, pg 17. 


� Id. at pg. 17.


� Id. at pg. 29.


� Id at pgs. 29-31. Note that most of these ‘principals’ are quoted directly from the text.


� Id. at pg. 25. Also refer to the cited newspaper article from Ahmad Azari-Qomi, which runs from pg. 24 to 25. Ressalat, Tehran, August 15, 1988.


� See bibliographical reference #10. The World Factbook. Central Intelligence Agency. January 1, 2000.


� This particular definition comes from Merriam-Webster’s online dictionary and is equivalent in meaning to the definition of ‘republic’ found in the Oxford English Dictionary (this was used to verify the statement referring to “most dictionaries”).


� See Principals 5, 57 and 107 listed on pg. 30 of this paper and refer to footnotes 29 and 30 for further information on the scope of authority of the vali under the principal of velayat-e-faqih. 


� Defined as “a form of government in which absolute power is concentrated in an individual or a small clique.” See footnote 32 for the source of this definition.


� See bibliographical reference #9, pg. 10.


� Refer to bibliographical reference #10 (under communications) and/or footnote 31.


� See bibliographical reference #9, Introduction, at XXIII. 


� Id. at pg. 3.


� Id. at pg. 9.


� See bibliographical reference #7, Chapter 6, at footnote 237.


� Id. at footnote 238.


� See bibliographical reference #10. Also note that the combination of Shi’a and Sunni Muslim faiths comprise 99% of the population of Iran.


� The word ‘he’ is always used in reference to the vali because the original constitution established in 1979 stipulated that no political office in Iran may be held by a woman.


� See Articles 5, 107 and 109 of the constitution of the Islamic Republic of Iran, found via bibliographical reference #5.


� Refer to bibliographical reference #7 at footnote 77 et seq. This also applies to the following quotation from Khomeini. 





� See bibliographical reference #7 at footnote 94.


� Id. at footnote 93.


� Thomas Jefferson: Notes on Va., 1782.


� Thomas Jefferson. Letter to Benjamin Rush, 1800.


� See bibliographical reference # 9, page 9.





