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Presdentid sysems ae desgned to creste some equilibrium in power between the various branches of
government. In contrast to a parliamentary syslem - which concentrates governmental power in the mgority
party relying primarily on the eectorate to check abuses - presdentid sysems assume that no sngle branch of
government can be trusted (a least in the long term) and thus credting a sysem of permanent inditutiona
rivaries is the most redidic check on governmentd abuse. Or, somewhat less eegantly, we assume if the
different branches of government can be kept preoccupied fighting with each other, they are more likey to
leave the rest of usdone.

This thinking, accurate or not, clearly dominated the U. S. Condtitutiond Convention cdled in 1787 to
rework the Articles of Confederation which were rapidly proving an inadequate basis for a nationa gvernment.
The members of that convention were only Sx years removed from a revolution agang England lead by a
hereditary monarch who they congdered a tyrant. And esch, of course, was familiar with the authoritarian
monarchies in France, Spain and Russia

At the same time, the ten year experiment with a government without ether a chief executive or head of
gate under the Articles of Confederation also appeared unworkable. For a time it appeared that a consensus
might emerge in the convention on a three person executive with one member from a northern gtate, one middle
and one southern date. But this was scrgpped as unfeasible, and the convention settled on a single executive
with limited forma power who would be checked by a legidature with a reasonable extensve lig of formd
powers. No doubt, this decison was easer to reach as dl assumed the first chief executive would be George
Washington who was not only highly respected as the primary military leader of the revolution but dso wel
known to be quite rductant to continuing his public life. If a younger and more ambitious man - Alexander
Hamilton or Thomas Jefferson for example - had appeared to be the primary contender for the office, it is quite
possible that agreement could not have been reached on a single person executive.

The quedion a this time then is has there been equilibrium in power between the presdency and the
other branches of government in the United States over the 210 years since the establishment of the nationa
condtitution?!. The brief answer certainly is yes in generd, but much depends. Indeed perhaps a useful
metaphor for the interplay of political inditutions in the U. S is severd competitive sports franchises or
programs between longtime rivas. In a given season, one may be quite a bit stronger than another, but there
adways is some uncertainty about the outcome of any particular game as injuries, overconfidence, or the home
field advantage can dlow the wesgker team to win on a given day. And over time, wins and losses tend to even
out as the pendulum tends to swing back and forth.

! The conflict, and whether or not there s "equilibrium" between the executive and judicial branches of government is an equally
interesting question. But we will focus on the executive-legislative interaction for the purpose of this brief paper.



The Constitution

The badc rules of the presdential power game are laid out in Article 11 of the Condtitution which dates
that "the executive power shdl be vested in a Presdent of the United States'. Article I, which is about one third
the length of and much vaguer than Article | edtablishing the legidaive branch, specificaly grants the Presdent
only the power to be commander in chief of the military, to be chief diplomat through the power to appoint
ambassadors and dgn tregties with other nations (subject to two thirds concurrence of the Senate) and chief
legidative promoter with the language "He shdl from time to time give to the Congress informetion on the Sate
of the union and recommend to their consideration such measures as he shdl judge necessary and expedient”.

It is interesting to speculate why the congtitutional writers devoted far less space to establishing the
presdency in Article Il than the legidature. Article 1 on the legidature has an explicit list of 17 powers plus a
very loose dadic clause dlowing the congress to enact a wide range of legidation "necessary and proper” for
carying out the lig of 17. Perhgps they fdt the shortness of the lis would shaply limit the presidency in
inditutiond conflicts with the legidature. Or perhaps they felt the legidature was inherently a stronger branch
which could take care of itsdf. Or perhgps both. Regardless, it is quite clear the inditution of the presidency
over time evolved into something which would have been totaly unexpected by this small group of 18" century
thinkers.

Conditions Affecting the Equilibrium

But the forma rules in dl games only provide a rough outline or framework. Hence we must look to the
actua players and specific conditions to undersand how the game actudly is played. In the case of the conflict
between the U. S. executive and legidative branches, severa different considerations appear to make a greet
ded of difference. The fird is the personality of the presdent. James David Barber's Presidential Character,
probably the best known book on the US presidency written by a political scientist, categorizes the occupants of
the office on the basis of how hard they work at their job (i.e. actives or passves) and how much they enjoy
ther work (i.e podtives or negdives). According to Barber, active/postive presdents such as Jefferson,
Lincoln, both Roosevet s, Truman, and Kennedy are quite likely to see the vagueness of the conditutiond
description as an opportunity to expand the role of the office, often a the expense of the legidative branch.
Active/negative presdents such as Johnson and Nixon are quite likdy to try the same, and may be successful
for a time but often (because of their persondity traits) provoke sgnificant resstance from the legidative
branch and other players. The passve/postive (Taft, Reagan) and passve/negative (Washington, Coolidge)
presdents, in contrast are far more likely to assume the scope of the office ought to be redtricted to the short list
of forma powers outlined in the Condtitution.

A second condition which clearly has a huge effect on the play of executive and legidative power is the
nature of the times. Periods of crigs - wars, economic depressons - sharply shift the game towards the
presdent. Lincoln ran much of the Civil War usng the "dl executive powe™ and "commander in chief* clauses
in the Conditution for judification to pay rdativey little attention to Congress, and even parts of the Bill of
Rights such as the requirement for habeas corpus. Woodrow Wilson smilarly sharply expanded executive
authority during the fird World War nationdizing much private industry while Franklin Roosevdt faced by firgt
the Great Depresson and then World War |1 essentidly created the modern executive dominated government
which existed at least through the end of the Cold War. In contrast, the 25 year period before the Civil War
produced a series of presidents whose names are little more than answers to trivia questions as is the case with
the 35 year period after that conflict. The two presdents who served during the 1920's (Harding and Coolidge)



ae known primaily for scandd and a bardly visble presence, while the third of this period (Hoover) is
remembered, no doubt unfarly, asineffectud in the face of economic crisis,

Findly, the policy area of concern has a mgor impact on the play of the presidentid-legidative game.
Foregn policy and military action is primarily the doman of the presdent, even though the Congitutions
appears to give the Congress critical checks in these areas with the power to declare war, pass budgets to pay
for military action, and raify tregties. In brief, the highly visble demands of war and other forms of military
action encourage a very loose interpretation of the "commander in chief' power and place the Congress in a
passive postion. No doubt the authors of the Conditution thought that giving the Congress the forma power to
declare war would prevent a chief executive from engaging the nation in military actions on his own. But the U.
S. Congress has not declared war on anyone since December 8, 1941 - the day after Pearl Harbor - while a
series of presdents have engaged the military in mgor conflicts in Korea, Vietnam, the Persan Gulf and a wide
vaiety of smdler actions essentidly receiving legidative gpprova through acquiescence. Indeed perhaps the
most dramaic example of this lack of equilibrium between the branches in military affars was Presdent
Clinton's decison to bomb Iraq in December 1998 in the middle of hisimpeachment process.

Domedtic palicy, on the other hand, is much more of a legidatiive arena. The presdent does have the
forma power to recommend legidation he likes and to veto what he does not. And severd presidents such as
Wilson, Franklin Roosevelt and Lyndon Johnson ae known for proposng mgor amounts of sgnificant
domedtic legidation which did indeed pass Congress. But the record here is quite mixed and sgnificantly
related to whether the presidents politica party aso has mgorities in each house of Congress. In years of non
divided government such as 1964-66 under Johnson, and 1993-94 under Clinton, (dlso 1981-82 under Reagan
during which control of the legidature was split) Congress has passed over 80% of legidation proposed by the
presdent. However, periods of divided control of the White House and Capitol Hill such as 1974-76 under
Nixon-Ford, 1988-92 under Bush and 1994-98 under Clinton have seen the presdent's legidative success rae
drop below 50%.

Scouting Report-Strengths

At this point 1 would like to turn towards a somewha more systematic look at the present strengths and
weaknesses of the presdency in its eend conditutiondly dictated sruggle with the legidaive branch for
power. At first glance, it might appear that the "peace and prosperity of the late 1990's should wesken the
presdency and lead to an era of legidative dominance of government smilar to 1870-1900 and 1920-30. And
the massve defeat of Democratic legidators seen as too close to Clinton in 1994, the rise of Newt Gingrich to
nationa prominence from the role of Spesker of the House in 1995, and the Clinton impeachmert trid of
1998-99 might suggest this is indeed the case. Certainly it is inconceivable that presdents serving in other times
such as Roosevelt or Kennedy would be put on trid in the Senate for lying about sexud indiscretions, or that
Johnson or Nixon would have to compete with the leader of the mgority party in the House of Representatives
for national media attention.

Stll sxty years of depresson, war, and near war as well as the technological changes in society clearly
have grengthened the inditution of the presdency so that a return to an offce primarily occupied by ceremonid
duties is inconceivable in the foreseegble future. A number of factors no doubt underlie this, but 1 would like to
focus upon three in particular.

Nationd office. The presdent (and vice presdent) are the only nationdly eected office holders in the U.
S. The 435 members of the US house are dected from a mix of often homogeneous digtricts averaging about
600,000 population each. The hundred members of the Senate represent dtates as different as Wyoming with a
population of 470,000 and Cdifornia with over 31 million people. All other American dected office holders run



within their sates or didricts within states. Consequently a presidentid campaign is the only truly nationd
politicd event in the country, and thus the only regular politicd event which can hope to rivd the entertainment
and sports industries in media attractiveness.

Nationd Voice. As a result of having the only nationd condituency, the presdent redly is the only
politicd office holder who can clam to spesk for the nation. In addition, the American sysem does not
diginguish between the roles of "head of government” and symbolic "head of dat€' as many parliamentary
sysems do. Furthermore, the modern mass market driven media clearly is atracted to a sar system in poalitics,
just as in gports, music, movies and other forms of entertainment. Consequently the president, and his family,
have become a congant in the celebrity busness dong with ahletes and entertainers. His daly work is usudly
consgdered worth about 5 minutes on nationd nightly news broadcasts, and his persond life is fair game for the
tabloids. It is amply not possible for any one of the 535 eected members of the Congress to attract as much
attention.

Security. The Kennedy assassination in 1963 lead to sgnificant changes in the practices of the U. S,
Secret Service in protecting the presdent. Presdents no longer campaign from open vehicles. Crowds for
presdential speeches pass through meta detectors. Police background checks are required for access to most of
the White House. Presdentid trips home and abroad require severd weeks of advance planning and fleet of
trangport arcraft to move the armored limousines, helicopters, military weapons and personnd required by the
secret service. The time when Harry Truman could go out the front door of the White House twice a day for a
walk chatting with reporters and regular citizens dong the way, isaquaint memory.

The politicd impact of this is huge, but likdy often missed. No one can witness preparaions for a
presdentid vigt, or the actud vidgt, without concluding that one must be an extremely import person to require
dl this dtention. In contrast, members of Congress usudly travel with a few ades and little or no security.
Some jog the Nationd Madl in Washington done and are recognized only by the politica junkies. All can fly on
regular commercia planes and pick up groceries in their hometowns without escort or security. In many ways,
of course, this a preferable way to live than the highly redtricted presdentid life style. Bill Clinton, for example,
once described the White House as the most secure level of the federd pena system. At the same time, the
security accouterments of the presdency say at leest symbolicaly tha this is a very important person. Indeed
one who is far more important than those who can disappear into a crowd anonymoudy.

Scouting Report-Weak nesses

Conditution There ae cetanly a dgnificant number of politicd limitations in the office of the
presidency. As noted above, the framers of the Conditution gave the Congress a number of checks to ensure
that ambitious presdents could be blocked by the legidaive branch. Various congresses over the years have
found it quite easy to block presdentidly proposed legidation with the 1995-96 Congress setting the modern
record by refusng to pass 65% of the Clinton legidative agenda. A united Congress adso can pass legiddion
over the presdent's veto. Such action requires a two thirds mgority in each house generdly is rare, but the
Republican Congress of 1946-48 over rode 5% of Harry Truman's vetoes and the Democraticaly controlled
Congresses of 1984-88 actudly over ruled 12% of Ronald Reagan's vetoes. And no doubt, presidents in many
cases have refrained using their veto power knowing the Congress could and would over ride and thus create the
impression of presdentia weakness.

Congress aso has the conditutiona power of the purse, and can make funding decisons which are
dmost completdy immune from presdentid influence The entire US federa budget of about $1.6 trillion
normaly is broken into 13 separate pieces of spending legidation. The presdent can, of course, veto any or al
of these hills But he can not veto any single expenditure item in any bill without vetoing the entire package.



This, of course, creates the opportunity for Congress, or more redigticdly individud members of Congress, to
add items of narrow interest knowing that a presdent is unlikely to veto an entire package for the sske of a
sndl number of items. There have been some highly visble exceptions to this rule. In the fdl of 1995, Bill
Clinton vetoed severd spending bills passed by the Republican Congress leading to a highly visble
"government shutdown”. In redity, of course, the government didnt actudly shut down, but a number of highly
visble activities such as nationd parks and passport offices were closed for severd weeks leading to some
inconvenience and ggnificant public outrage. In this case the Clinton adminidration (largely as the result of the
media advantages of the office) was adle to was ale to convince a mgority of the public the Republican
congressond leaders were a fault. But this is a high risk drategy and neither the president nor congress has

been eager to repedt it.

Decentrdization A former Speeker of the House, Tip O Nelll, once remarked that in the U. S. "dl
politics is locd poalitics’. This is no doubt an exaggeration, but it contains dements of truth which can be an
aset to the presidency as discussed above. At the same time, however, the local nature of U. S. dections can
make it very difficult for a presdent to have much say in the makeup of Congress. Most presidents since
Franklin Roosavelt in the 1930's have tried to help friends and punish foes in congressond dections. And most
have been extremdy unsuccessful. In generd, locad eections are won or lost by locad candidates running on
locd issues. On occasion locd candidates can tie themselves to a president, but just as often locad candidates
goend a great ded of time trying to distance themsdlves from a presdent of ther own party whose popularity

has dipped.

The U. S. politicd paty system aso is extremely decentrdized. For most of our history, the Sate levels
dominated, with the national party primarily responsble for a convention once every four years to choose a
candidate for president and to dispense limited campaign funds and technica assstance. As a result, most
presdentid campagn organizations ae primaily persond organizations assembled by, and loyd to the
candidate. Smilarly congressond campaigns organizations are assembled at the state or didrict level around a
particular candidate. Consequently even when the presdency and the congress are controlled by the same party
after an dection, dl are aware that they don't owe the nationd party much for their success and have reatively
little to fear from the nationd party in the future.

A find decentrdization concern is the American federd system. The Conditution and 210 years of
tinkering have produced a system which spreads respongbility for different policy aress over three leves of
government including one nationd, 50 date, and tens of thousands of locd units. At this time, the courts
essentidly have put the nationd leve in the dominant postion in any struggle over forma power. But about 17
million of the 19 million government employees in the U. S. work for state or locd units of government.
Education, which is one of the mgor issues in the 2000 dection, redly is not a nationd government issue a dl.
Locd didricts run most K-12 schools and private organizations (primarily churches) run the rest. State
governments run about two thirds of higher education, with dmog dl the remaning colleges and universties
(the service academies are the primary exception) run by privae interess. Smilar Stuations exis in law
enforcement and corrections, highway and other infra structure development and socid welfare programs.

Fixed Terms. US presdents serve a four year term with the posshbility of being re eected to only one
additional four year term. George Washington st precedent for no more than two by refusng a third term
which stood as an unwritten custom until Franklin Roosevelt ran for 3¢ and 4" terms in 1940 and 1944. After
Roosevelt's desth, a Republican controlled congress initiated the 22" Amendment ratified in 1951 and gave the
previous two term custom condtitutiona standing.

The political impact of the two term limit, coupled with the existence of fixed dection dates, is to make
any second term president a "lame duck” the day after his re eection. None of this of course, negates the



advantages of the presidency mentioned above, but inevitably a some time during the second term dl begin to
look toward the future. Who will the next mgor paty nominees be? Who will win? Who will be chosen for
ggnificant pogtions of influence in the new government? No one mentions the name of the incumbent president
when answering any of these questions.

Summary

So what implications does this assessment of the 210 year druggle for equilibrium have for the
immediate future? Does it maiter who is eected in November? In dl likdihood the answer is yes, it matters,
some. The present era of "peace and prosperity” dmost certainly will limit ether presdentid candidate from
dramaticdly expanding the powers of the office or the role of the federd government regardiess of their
persond desres. Any non incrementa changes in government resembling the Roosevelt New Ded or the
Johnson Great Society seem totadly unredigic a this time barring a mgor economic collapse. On the other
hand, we are a long ways from an era of true "legidaive government” with the presdent primarily confined to
ceremonid duties as envisoned by the conditutional framers. Neither George Bush nor Al Gore is any more
likely to be remembered as a 21% Century Franklin Pierce or Cavin Coolidge than the 21% Century equivalent
of Abraham Lincoln or Franklin Roosavelt.



