Harvard Negotiation Law Review

Spring 2000

Article

*1 WHEN DAVID MEETS GOLIATH: DEALING WITH POWER DIFFERENTIALS IN

NEGOTIATIONS

Robert S. Adler [FNd1]; Elliot M. Silverstein [FNdd1]
Copyright © 2000 Harvard Negotiation Law Review; Robert S. Adler; Elliot M.

Silverstein


[T]he fundamental concept in social science is power, in the same sense in which energy is the fundamental concept in physics.
Bertrand Russell [FN1] Power is America's last dirty word. It is easier to talk about money-and much easier to talk about sex-than it is to talk about power.
Rosabeth Moss Kantor [FN2]


*4 I. Introduction

As social animals, [FN3] we negotiate [FN4] constantly, usually on a daily basis. [FN5] When we negotiate, we typically recognize-albeit rarely with *5 explicit acknowledgement-the underlying power configuration that applies to each negotiation. The degree of power that each party brings to the negotiation affects the room for maneuver that each feels is available in bargaining situations. To pick the simplest of examples, assume a "negotiation" between a robber and his or her victim regarding the victim's wallet. If the would-be robber-slight and unarmed-demands the wallet from a large, stout-hearted, and strong victim, the transaction may be marred for the robber by the victim's refusal to hand over the wallet. If, however, the robber flashes a loaded pistol accompanied by sufficient threats to convince the victim of his willingness to use the weapon, he or she is much less likely to encounter resistance. In this case, the operative dynamic is power-the victim complies with the robber's demands because the armed robber has so much more power than the victim. [FN6]
Few negotiations present such a stark contrast in power--where one party literally has life-or-death control over another--but most carry some disparity in the degree of leverage between the parties. The power differential can occur by happenstance, but often results from the conscious actions of the negotiators. Almost without exception, parties preparing for or engaged in negotiation seek greater power to improve the outcome for themselves. [FN7]
As teachers of negotiation both to law and business students, we have long sought to understand and explain the proper use of power in negotiation settings. In particular, we have tried to prepare our students for situations in which they perceive themselves to face significantly more powerful opponents. To our surprise, few useful sources address this critical topic. [FN8] We find this distressing because we believe the proper use of power to be one of the most valuable *6 lessons that one can learn about negotiation. [FN9] This topic is particularly important because certain common assumptions about the use of power turn out, upon close scrutiny, to be flawed. For instance, greater power, by itself, does not necessarily produce more favorable agreements for the powerful. [FN10]
In this article, we explore the concept of power disparities in negotiation. To assess this issue properly, we examine the concept of power, identify effective sources of power, review the legal protections available to those who face disparities of power, and offer a set of suggestions that bargainers (both lawyers and non-lawyers) may find useful in negotiating situations involving power disparities. [FN11]
At the outset, we note that the prevailing legal paradigm for negotiated contracts assumes that two or more rational parties bargain *7 at "arm's length" to reach agreement. [FN12] Disparities in power leading to agreements that favor one party are generally permitted [FN13] unless the disparities produce an "unconscionable" or otherwise improper bargain. [FN14] Precisely when and how this occurs remains unclear, [FN15] but superior bargaining power, by itself, rarely stands as a basis for invalidating a contract unless this power is somehow abused. [FN16]
That the law redresses imbalances in bargaining power only in fairly extreme cases means that knowing one's legal rights, while essential, [FN17] is not enough. Dealing with power disparities-even as the party with greater power- also requires developing and improving one's negotiation skills. [FN18]


*8 II. Power: What it is and Where it Comes From


A. Power Broadly Characterized
To effectively address the challenges presented by power disparities, one first needs to understand the basic concept of power. [FN19] In the broadest and most elemental sense, power is the "ability to act or produce an effect." [FN20] But what does it mean when we say that a person has power? Most observers agree that the critical element of power is the ability to have one's way, either by influencing others to do one's bidding or by gaining their acquiescence to one's action. [FN21] This necessarily includes the ability to achieve one's ends even in the face of opposition. [FN22] Power does not exclude the ability to persuade or to inspire others. Although the ability to persuade and inspire is an important element of power, the critical test of power is whether one's goals can be met even when charm and persuasiveness prove inadequate to the task. This is a decidedly unsentimental view of *9 power. Yet, we cannot see any other way to capture its essence and to distinguish it from closely related, but less compelling, concepts such as influence [FN23] or charisma. [FN24]

B. Power as Social Interaction
The type of power that most of us are concerned with is social in nature. [FN25] We are routinely influenced by power in a social context: negotiating with bosses, colleagues, business associates and family *10 members. Thus, power as discussed in this article is a relational concept, pertaining to use between two or more people. [FN26] Without social relationships, [FN27] power becomes a fairly limited and uninteresting topic.

C. The Nature of Power
Having defined power and having narrowed our inquiry to social interactions, we now advance several principles that are critical to a proper understanding of power differentials in negotiation.


1. Power is complex and situational

If one observed two individuals negotiating in a room and then attempted to calculate the precise power of each, one would find the task daunting. Given the numerous factors, both subtle and obvious, required for the calculation, the task may prove impossible. For example, the computation might include such factors as the physical strength, intelligence, organizational authority, confidence, deadlines, attractiveness, focus, instructions, group represented, stubbornness, and financial stake of each of the parties. [FN28] Moreover, even if one quantified the respective power of the parties, it is likely that *11 another observer might well draw a different conclusion based on different criteria or differing weights. In short, the analysis of power can be extremely complex. [FN29]
This complexity has led one researcher to describe the concept as a "bottomless swamp" [FN30] that renders impossible the creation of easily studied operational models. [FN31] Power's complexity stems no doubt from its highly situational nature-even slight changes in a setting may substantially affect the underlying power dynamics. [FN32] For example, the chief executive officer of a large multinational corporation will likely have little power over a state trooper who has stopped the CEO for speeding. Similarly, even the President of the United States *12 will generally defer to directives concerning his health from his doctor. [FN33] We cannot overemphasize this point. Parties who fail to understand the situational nature of power will perform poorly when they negotiate because they will look only to which side has greater strength and resources in an absolute sense. Instead, the critical test should be which party controls more of what the other party wants or needs [FN34] at any given moment. [FN35]


2. Perceptions play a key role in power dynamics

During the Civil War, Confederate Major General John Bankhead Magruder, a well-known amateur actor, used his dramatic skills to thwart a threatened Union advance at Yorktown, Virginia. [FN36] Despite having only 15,000 troops arrayed against 90,000 troops commanded by Union General George McLellan, Magruder boldly paraded his men before the advancing army in such a visible and *13 menacing manner that he convinced McLellan that a large force awaited him. Thoroughly intimidated, McLellan halted and prepared to lay siege, unnecessarily losing a month's time in his campaign. In this case, perceptions played a greater role than the underlying reality.
Perceptions play a similar role in more traditional negotiations. [FN37] The critical test of one's effectiveness in a negotiation is what one has convinced an opponent that one can do, whether or not one can actually do it. Unless exposed as bluffers, parties that convince their opponents that they have more power than they really do will generally be able to exercise the power they have asserted. [FN38] As a practical matter, the successful bluffer has the power that his or her opponent cedes in the negotiation. This phenomenon extends to an almost infinite number of settings: from the "poker- faced" card player who defeats a full house with a hand that holds a mere pair to the timid soul who manages to convince the playground bully that he has studied a lethal form of karate and will not hesitate to use it.
Why is negotiation power such a matter of perceptions? We believe it is because negotiation substitutes for the actual exercise of power, [FN39] leaving each party to calculate, without knowing, the other's *14 resources, determination, skill, and endurance. Absent the actual contest, each side must guess about the other's power. This "guess," mistaken though it may be, becomes the reality in each negotiator's mind. Thus, power becomes a perception "game." [FN40] Depending on the situation, this can either work for or against a party. If one has successfully bluffed, one gains leverage in the situation, while if the other party has successfully bluffed, one loses leverage. [FN41]
Perceptions can also play a critical and confounding role even when no bluffing occurs. One of the most common and deadly perception traps is what we call a "negotiator's bias" in bargaining situations. [FN42] By this, we mean that the natural tendency of negotiators to enter deliberations with trepidation often leads to judgments, based on little or no evidence, that their opponents are negotiating aggressively and competitively, despite the negotiators' sincere efforts to bargain cooperatively. [FN43] These judgments, in turn, may be used to *15 rationalize combative behavior against an opponent that would otherwise not be justifiable. [FN44]
In a similar fashion, negotiators too often perceive, without good reason, that their opponents enter into a deliberation with substantially more power than the opponents actually have. [FN45] Effective negotiators must learn to avoid these common perception traps and instead substitute clear and rational assessments. One must always seek to determine in as accurate a manner as possible the strength of the other side and whether the other side understands and appreciates its strength. [FN46]


*16 3. To have effective power, one must be willing to use it or be able to

convince an opponent that one will use it

Given the fact that during the Vietnam War, the United States possessed a formidable nuclear arsenal and could have annihilated North Vietnam, one might ask why this greater "power" did not result in a U.S. victory. [FN47] The answer is that the use of such awesomely destructive weaponry would have triggered a world-wide backlash and would have threatened international order. Indeed, the United States never seriously entertained using its nuclear arsenal. This unwillingness to use superior weaponry, coupled with the opponent's recognition of such unwillingness, effectively neutralized this particular power advantage.
Similarly, individuals who possess great power, but who for one reason or another refuse to use it, lack effective power. For example, a compassionate boss who feels unable to fire a malingering employee or a timid judge who shies away from disciplining disruptive attorneys in the courtroom cannot be said to be powerful figures despite holding powerful positions. This point is particularly important in negotiation settings. [FN48]


4. Having greater power does not guarantee successful bargaining outcomes

Repeated studies confirm that power symmetry, rather than disproportionate power, is the most favorable condition for reaching agreement. [FN49] Disproportionately greater power on the part of one *17 party in a negotiation often reduces the likelihood of a favorable outcome for the powerful party, producing what Professor William Ury calls the "power paradox": "[t]he harder you make it for them to say no, the harder you make it for them to say yes." [FN50] Several reasons seem to account for this phenomenon. First, parties with greater power are often tempted to achieve their goals through coercion rather than persuasion, and this leads to resistance from those with less power. [FN51] Second, those with less power and under pressure to acquiesce often will scuttle agreements perceived to be demeaning-even to the point of rejecting deals that give them more benefits than no agreement. [FN52] Third, while weaker parties are initially more *18 likely to employ conciliatory tactics in negotiation, [FN53] they may feel provoked to shore up their positions by making threats, adopting stubborn positions, or using punitive tactics in response to power plays by stronger parties. [FN54] Finally, weaker parties may be so suspicious of the stronger parties' intentions that they will refuse to agree even to terms that most observers would characterize as reasonable.
Why is it that interactions between parties of equal bargaining power are more likely to produce favorable outcomes than those with disparate power? In addition to removing the negative factors detailed above, symmetrical power tends to encourage good feelings between the parties, [FN55] open parties to creative, deal-enhancing suggestions, [FN56] and remove the temptation to use force and threats. [FN57] Of course, there is no guarantee that power equality will result in favorable agreements, but it does tend to produce optimal conditions for such agreements.
*19 In pointing out the pitfalls associated with power disparities, we do not mean to suggest that greater power is necessarily to be eschewed or that it is undesirable. We do contend, however, that greater power is not an unmixed blessing nor is it guaranteed to produce expected results. In short, exercising greater power calls for subtle and nimble skills that are almost as demanding as those required for negotiating with less power. [FN58]


5. Power in negotiations typically arises from the dependence that each party

has on the other

Most power involves the dependence of parties on one another. [FN59] For example, one who negotiates the purchase of an automobile depends on the dealer to supply a suitable vehicle while the dealer relies on the customer to pay money for the car. Each depends on the other for a vital part of the transaction. [FN60] In most relationships, power flows from the more dependent to the less dependent party. [FN61] In the automobile sale example above, the price agreed upon might favor the dealer if the car is highly sought after and supplies limited, but tilt in the opposite direction if the car is widely available, especially from a nearby dealer with a large inventory. In the former case, the buyer would be highly dependent on the dealer; in the latter, just the reverse. The notion of mutual dependence is critical in negotiation. Those who focus only on their own dependence while *20 ignoring the other side's needs and vulnerabilities should not be surprised to find that they end up in a weaker position than those who appreciate the parties' mutual needs. [FN62]


6. Negotiation power depends less on the other side's strength than on one's

own needs, fears, and available options

As a corollary to the previous point, we note that the essence of determining the relative power of the parties in a negotiation depends less on how powerful each party is in any absolute sense than on how badly each party needs or fears the other. This is where the concept of BATNA (Best Alternative To a Negotiated Agreement) proves useful. If one has a number of attractive alternatives to a deal with one's opponent, one has great power regardless of the tremendous resources that the other side might have within its control. [FN63]
A full assessment of the parties' power, however, requires a look beyond their BATNAs. Alternatives give negotiators leverage by establishing ways they can function without one another. But a proper power calculus also includes an assessment of what each party can do for and to the other. Professor Richard Shell calls the former "positive leverage" and the latter "negative leverage." [FN64] Positive leverage is "needs based" and negative leverage is "threat-based." Positive leverage arises when one party can satisfy the other's desires, especially if one has the unique ability to do so. For example, owning a particular plot of highly desired land or a record-setting homerun ball hit by a famous baseball player would make even the lowliest citizen *21 powerful in the eyes of one who desperately craves that particular item. Negative leverage arises when one can inflict damage on another or reduce his or her alternatives. [FN65] For example, one of the ways that the Wal-Mart Department store chain has proved powerful in business is by drawing so many customers from small local stores in rural areas that the small competitors become unprofitable and go out of business. Thereafter, given the lack of convenient alternatives, even shoppers who might otherwise wish not to shop at Wal-Mart become customers out of necessity. [FN66]
In short, those who calculate the parties' relative power by comparing one side's strength to the other's miss the subtleties of the power dynamic. Power in negotiation stems from what each side can do for and to each other, not from what each side can do compared to one another.


7. Power is neither inherently good nor bad

Although ever mindful of Lord Acton's admonition that "[p]ower tends to corrupt, and absolute power corrupts absolutely," [FN67] we do not view the exercise of power as inherently bad [FN68] or good. [FN69] The *22 ability to do good things may require the use of power just as much as the ability to do bad things. During World War II, the Allies defeated the Nazis through their greater military and industrial might, not their superior moral standing. Similarly, those who have committed war crimes in the Balkans in recent years will face justice only if a suitably powerful force is deployed to arrest, indict, and try them. Much the same point can be made regarding negotiation. Those who lack power (or the appearance of power) in negotiation are unlikely to attain much success when they bargain.

D. Sources of Power
Before entering into a negotiation, parties to the process should always assess the power both they and their opponents bring to the table. Without a clear picture of the power dynamic, parties will either underestimate or overestimate the degree of flexibility they have in bargaining.
Given the situational nature of power, one should not be surprised to find that it flows from an almost infinite set of sources. [FN70] Over the years, various commentators have classified the sources of power in different ways depending on the perspectives from which they have viewed it. [FN71] In perhaps its broadest sense, power flows *23 along pleasure/pain channels. That is, those who can dispense the most desired pleasures or mete out the greatest unwanted pain are likely to be the most powerful in human interactions. In the context of negotiation power, we see at least four sources of power that bear discussion and analysis: (1) personal power, (2) organizational power, (3) informational power, and (4) moral power. [FN72]



1. Personal Power

When we refer to personal power, we mean the inherent individual traits that a person brings to a negotiation not directly associated with his or her organizational status. [FN73] We include things such as a person's intelligence, persistence, courage, physical strength, appearance, [FN74] celebrity, memory, confidence, awareness, education, interpersonal skills, emotional control, intuition, friendliness, and willingness to take risks. [FN75]
In most negotiations, the parties try to "size the person up" by assessing the other's personal power. Because personal power derives from so many sources, a proper assessment involves a complex weighing of the numerous strengths and weaknesses that each side brings to the interaction. Interestingly, brute strength-either physical or mental-may not be the key to successful negotiation. To the *24 contrary, studies of successful negotiators demonstrate that the key to favorable outcomes depends more on the ability to plan effectively, to persuade, to remain flexible, and to avoid unnecessary attacks than it does on raw displays of power. [FN76] Recent studies of "emotional intelligence" tend to confirm that even in scientific research settings, where "brain power" would appear to be the most highly prized attribute one could possess, success attaches to those with excellent interpersonal skills as readily-if not more so-as it does to those with superior intellects. [FN77]


2. Organizational Power

Given the situational nature of power, it should surprise no one that organizations, which by their very nature are hierarchical and interactive (with power typically concentrated at the top and flowing downward), should play as large a role in power dynamics as personal power does. [FN78] Organizations produce and enhance power for *25 fairly obvious reasons. They provide financial and human resources that vastly exceed those that can be mustered by isolated individuals. At the extreme, access to the controls of an organization or a nation can help an individual move from the position of an easily-ignored fanatic to a totalitarian dictator. [FN79]
Power flows to individuals in organizations simply by virtue of their position. A certain amount of power inheres in positions irrespective of the individual in the position, [FN80] but motivated individuals can often increase the power of their positions by working hard and seizing available opportunities. [FN81]
Assessing power in an organization involves looking both to the formal power of a given position and to the actual control a position has within an organization. In many organizations, power is not necessarily distributed along the lines set forth in the organizational chart. This reflects the dynamic nature of these bodies, where *26 changes in the flow of information or resources may shift power from one sector to another as the organization evolves. [FN82] For example, as information technology continues to grow in importance and to fuel productivity gains, one can foresee that information technology positions will grow in influence in most organizations. [FN83]


3. Information Power

We give special attention to information power [FN84] because it so often tips the scales in favor of one party and because it is the power source most easily increased in negotiations. Negotiators may not change their looks, personality, job, wealth or strength overnight, but they can often obtain information that dramatically changes the negotiation dynamic in a relatively short time. [FN85] The more information that a party has, the more likely it is that he or she can see the context of a given situation clearly and respond accordingly. This is particularly critical where decisions must be made quickly with limited resources. Warfare, where decisions carry life-or- death consequences, offers some of the most compelling examples of the strategic use of information. Two critical information sources-radar [FN86] and the *27 "Enigma" decryption machine [FN87]-may well have meant the difference between an Allied victory or defeat in World War II. In similar fashion, accurate information about an opponent's intentions, strength, or vulnerabilities can dramatically alter the power dynamic of a negotiation. For example, a buyer who knows an automobile dealer's costs for a car and a sense of what a reasonable markup on the vehicle is stands a substantially better chance of obtaining a good deal than one who lacks this information. [FN88] Similarly, one who has gone to the Internet to compare prices for similar products will be well situated to bargain for the purchase of the products.
Expertise is one of the most critical and powerful sources of information. Those who are viewed as having mastered an area of knowledge can often influence a proceeding by expressing an opinion about a critical point in contention, often without justifying the basis of their opinion. [FN89] For example, the ability of experts to sway juries has long been recognized, so much so that it has drawn increasing court scrutiny of expert testimony. [FN90]
The explosion in access to information brought by the Internet will no doubt make information an even more potent source of power *28 in negotiations. Research costs in time and money likely will drop significantly with the growth of this electronic medium, perhaps dramatically shifting power in negotiations from sellers to buyers. [FN91]


4. Moral Power

We use the term "moral power" to refer to those instances in which negotiators achieve gains through appeals to fairness or morality. In some instances, moral claims may be the only source of leverage available against those with greater power. [FN92] For example, a POW held in captivity may convince a guard to provide minimum amenities simply by appealing to the guard's basic humanity. Moral appeals seem likely to carry the greatest impact when they employ empathy to persuade opponents to place themselves in one's shoes. Contemplating how one would like to be treated if the situation were reversed constitutes the heart of ethical appeals. Obviously, moral power depends primarily on the willingness of those with the upper hand to exercise restraint, but this fact should not lead to a too-quick dismissal of moral power. In fact, it can be operate as an extremely effective manner. Moral power carries a degree of sincerity that may be lacking in other negotiation approaches.


III. Power Imbalances in Negotiations: Legal Issues

One additional source of power is legal authority. That is, statutory or common law provisions may shift the power balance by *29 prohibiting either side from overreaching. We now turn to an exploration of legal protections that apply in negotiation situations involving power imbalances.
Although the superior bargaining power of one party, standing alone, does not generally provide the basis for invalidating an agreement, [FN93] the law does set limits within which bargainers must operate. These limits apply both with respect to the terms that can be negotiated and to the methods one can use to influence an opponent to agree to the terms. [FN94] They are premised on the assumption that at some point in the bargaining process, power advantages can produce inequities so pronounced that the law must step in to protect the weak. [FN95] In negotiations involving power imbalances, most abuses arise when the stronger party, either through threats or other overt displays of power, intimidates the other into entering an agreement so one-sided that it offends reasonable sensibilities. Of course, not all bargaining abuses result from overt power displays. [FN96] Some arise from shifting the balance of power by exploiting trust [FN97] or employing deceit. [FN98]
Depending on the nature of the abuse, the law may take different approaches-regulating modestly where "arm's length" conditions exist or expansively where a "special relationship" requires protection for particularly vulnerable individuals. Where special relationships exist, special protections apply.

A. Undue Influence
When a relationship of trust and dependency between two or more parties exists, the law typically polices the relationship closely *30 and imposes especially stringent duties on the dominant parties. For example, although tort law generally imposes no obligations on citizens to assist those in danger, [FN99] the courts take the opposite position when they determine that a special relationship exists. [FN100] In those cases, the courts unhesitatingly find an affirmative duty to rescue. [FN101]
Contract law imposes similar duties in the case of agreements involving undue influence in special relationships. Where one party-because of family position, business connection, legal authority or other circumstances-gains extraordinary trust from another party, [FN102] the courts will scrutinize any agreements between them with great care to ensure fairness. Common examples of special relationships include guardian-ward, trustee-beneficiary, agent-principal, spouses, parent-child, attorney-client, physician-patient, and clergy-parishioner. [FN103] To treat negotiations in these settings as arm's length interactions would invite "unfair persuasion" by the dominant parties either through threats, deception, or misplaced *31 trust. [FN104] Accordingly, the law imposes special obligations on those who play the dominant role in such relationships, [FN105] requiring them to exercise good faith [FN106] and to make full disclosure of all critical facts [FN107] when negotiating agreements with dependent parties. In determining whether a dominant party in a special relationship exerted undue influence, the courts generally look to the fairness of the contract, the availability of independent advice, and the vulnerability of the dependent party. [FN108] An agreement entered into as a result of undue influence is voidable by the victim. [FN109]

B. Protections in Arm's Length Transactions
Under the "bargain theory" of contracts, [FN110] parties negotiate at arm's length to exchange consideration. An arm's length transaction is one in which the parties stand in no special relationship with each other, owe each other no special duties, and each acts in his or her *32 own interest. [FN111] The vast majority of contracts fall within the arm's length category, which means that no special obligations of disclosure, fair dealing or good faith are generally required. This is not to suggest that parties are free to operate without rules, but it does mean that they are accorded substantial leeway in negotiating contracts. [FN112] They certainly maintain the freedom to assume even foolish and shortsighted contractual obligations, so long as they do so knowingly and voluntarily. [FN113] Once one of the parties acts in a patently abusive manner, however, the law does provide protection, as, for example, with fraud, duress, and unconscionability.


1. Fraud

Negotiated agreements, to be binding, must be entered into by the parties in a knowing and voluntary manner. Lies undermine agreements by removing the "knowing" element from the bargain. That is, one induced by misrepresentations to purchase a relatively worthless item of personal property typically buys the product "voluntarily" -in fact, eagerly-with enthusiasm generated by the false promise of the product's value. The catch is that because of the defrauder's lies, the victim has unfairly lost the opportunity to "know" the precise nature of what he or she has bought. Lies of this nature clearly alter the normal contractual dynamic, unfairly shifting power *33 from the victim to the defrauder. [FN114] Because of the dramatic impact that fraud has on the power balance in negotiations, we necessarily review this doctrine.
In its classic formulation, common law fraud [FN115] requires five elements: (1) a false representation of a material fact made by the defendant, (2) with knowledge or belief as to its falsity, (3) with an intent to induce the plaintiff to rely on the representations, (4) justifiable reliance on the misrepresentation by the plaintiff, and (5) damage or injury to the plaintiff by the reliance. [FN116] Fraud entitles the victim to void the transaction and permits him or her to pursue restitution or tort damages. [FN117] A false representation may be made in several ways-through a positive statement, through misleading conduct, or by concealing a fact that the defrauder has a duty to disclose. [FN118]
*34 The law generally does not impose a duty on the parties to disclose information harmful to their positions, [FN119] leaving it to each on his or her own to discover whatever he or she can that will help in the negotiation. For example, a real estate broker who secures an option on a parcel of land generally need not disclose to the land owner that the option is for a supermarket chain's new store. [FN120] In some instances, however, the courts have imposed a common law duty of disclosure [FN121] and Congress, in various consumer protection statutes, has *35 done the same. [FN122] Typically, the courts and legislatures have done so in areas where information acquisition is extremely expensive and where fraud has been rampant. [FN123] In most cases, governmental action seeks to equalize otherwise disproportionate power balances.
Sadly, it appears that lying in negotiations occurs frequently [FN124] - often to the great advantage of the liar [FN125]-and dramatically shifts *36 the power balance when it goes undetected. [FN126] Unfortunately, those who fail to appreciate and take precautions against lies set themselves up to be victimized in their dealings.
Compounding the issue of lying in negotiations is drawing the distinction between what is permissible bluffing, [FN127] or harmless puffing, [FN128] and what is truly improper. Traditionally, the distinction, although difficult to draw with precision, [FN129] is between a factual representation and mere generalized praise or opinion. Factual misrepresentations may constitute fraud, while generalized opinions usually do not. [FN130] One legal scholar, Professor Charles Pierson, insists that although legal commentators seem tolerant of "puffs," the courts are not. To the contrary, he argues, most courts find "sales *37 talk," if exaggerated, to be actionable. [FN131] Although Pierson's claim is debatable in light of the many rulings that continue to find sales talk to be puff, [FN132] he is correct that a number of courts treat attempted puffs as misrepresentations. [FN133] We find his logic persuasive. As Pierson argues, if so-called puffs did not create legitimate expectations in the minds of prospective purchasers, salespeople would not so often resort to them. [FN134]
*38 Lawyers have not always improved the moral climate of bargaining. Indeed, lawyers have adopted ethics rules that permit misrepresentations in certain negotiation settings [FN135] based on the questionable premise that since the other side has no "right" to know this information, attorneys should not be held to speak honestly about it. [FN136]
We acknowledge that the lines between proper and improper behavior are difficult to draw at times. We also recognize the general human proclivity to lie, including in negotiations. [FN137] Nonetheless, we find ourselves persuaded by a careful analysis by Professor Richard *39 Shell that, despite the casual approach that negotiators sometimes take towards the truth, the law actually has adopted a much stronger stance against misrepresentations than is generally recognized. [FN138] Accordingly, we conclude that there is less room for playing with the truth than many negotiators believe possible.


2. Duress

Coercion, whether express or implied, takes many forms. One party, for example, might threaten to take its business elsewhere if its terms are not met. Another might threaten to file suit if its financial claims are not resolved. Still another might insist that it will no longer provide a discount or expedited delivery if a deal cannot be struck. These threats, designed to exert pressure on an opponent to secure his or her cooperation, generally fall into a category that the law would consider to be hard bargaining, but not illegal. [FN139] At some point, however, coercion becomes objectionable. How does one distinguish between proper and improper behavior? Unfortunately, there is no clear dividing line. As various commentators and courts have stated, threats per se are acceptable; only wrongful threats are forbidden. [FN140] What makes one threat "wrongful" and another not depends on the circumstances of each case. To constitute duress, threats must be of a particularly virulent nature.
*40 In assessing what makes agreements prompted by duress illegal, one is tempted to emphasize the coerced party's lack of assent. [FN141] As Professor John Dalzell points out, however, consent of a perverse sort exists even when there is duress. For example, when a parent pays a kidnapper to save his daughter's life, his action may be the "expression of the most genuine, heartfelt consent." [FN142] Admittedly, this form of consent is with respect to a set of extremely unpleasant alternatives, but that one dislikes life's available alternatives does not, by itself, make the case for duress. Unhappy souls faced with the choice between paying a debt or being sued might find both options unpalatable, but could not argue successfully that improper coercion led to their choice. [FN143] The extreme and improper nature of the threat constitutes duress within a given scenario. [FN144] In the kidnapping example, a threat to harm the victim is sufficiently extreme. [FN145]
Threatened action need not be illegal-even acts otherwise legal may constitute duress if directed towards an improper goal. [FN146] For *41 example, a threat to bring a lawsuit-normally a legitimate form of coercion-becomes abusive if "made with the corrupt intent to coerce a transaction grossly unfair to the victim and not related to the subject of such proceedings." [FN147] Similarly, a threat to release embarrassing, but true, information about another person, although abhorrent, would not constitute duress (in the form of blackmail) unless accompanied by an improper demand for financial or other favors. [FN148]
Should negotiators with a decided power advantage feel inhibited from pushing for as hard a bargain as they can in light of the law of duress? Generally, no. Judging from the language in the courts' opinions, hard bargainers should have little to fear from the doctrine of duress. Nothing in the law [FN149] of duress prevents negotiators from pushing to the limits of their bargaining power [FN150] or from taking advantage of the economic vulnerabilities or bad luck of their opponents. [FN151] Trouble arises only when a party makes threats that lapse *42 into the illegal, [FN152] immoral [FN153] and unconscionable. [FN154] Of greater impact on negotiators concerned about legal protections is the law of unconscionability, to which we now turn.


3. Unconscionability

The doctrine of unconscionability functions to protect bargainers of lesser power from overreaching by dominant parties. Invoked in a variety of cases under the Uniform Commercial Code [FN155] and elsewhere, [FN156] the term has never been precisely defined, no doubt to provide greater flexibility in its use. [FN157] Although the doctrine traces its ancestry to Roman law, [FN158] its modern incarnation arises generally *43 from equity law [FN159] with its emphasis on fairness. [FN160] To the drafters of the UCC, establishing unconscionability marked a major step forward in promoting judicial honesty. For the first time, they felt, courts no longer needed to stretch or distort legal rules to invalidate unfair contracts. [FN161] Unconscionability provided courts with the means to reject oppressive agreements on that basis alone. This point is made explicit in the official comment to section 2-302: 
This section is intended to make it possible for the courts to police explicitly against the contracts or clauses which they find to be unconscionable. In the past such policing has been accomplished by adverse construction of language, by manipulation of the rules of offer and acceptance or by determinations that the clause is contrary to public policy or to the dominant purpose of the contract. This section is intended to allow the court to pass directly on the unconscionability of the contract or particular clause therein and to make a conclusion of law as to its unconscionability. [FN162]
What is an unconscionable contract? Given that the UCC drafters deliberately avoided an explicit definition, one cannot simply and easily capture the concept. At a minimum, an unconscionable contract is one "such as no man in his senses and not under delusion would make on the one hand and no honest and fair man would accept on the other." [FN163] Unconscionability seeks to prevent two evils: *44 (1) oppression and (2) unfair surprise. [FN164] In a seminal analysis, Professor Arthur Allen Leff labeled these two concepts "substantive" and "procedural" unconscionability, respectively. [FN165] Substantive unconscionability includes the actual terms of the agreement; procedural unconscionability refers to the bargaining process between the parties.
Substantive unconscionability occurs where the terms of the contract are so onerous, unreasonable or unfair [FN166] that someone with common sense hearing the terms could not help exclaiming at the inequality of the agreement. [FN167] Common examples of contract provisions that raise substantive unconscionability concerns include excessive price, termination-at- will clauses, add-on security clauses, limitations on damages for breach, and short time periods for filing claims. [FN168]
Procedural unconscionability, what Professor Leff calls "bargaining naughtiness," [FN169] arises when contracts involve the element of unfair surprise. This typically takes the form of terms hidden in a mass of contract language, terms hidden in small print, or on the back of an agreement where one would not think to look, or the like. [FN170] Procedural unconscionability also assumes another, less clearly delineated form, that of "oppressive" tactics. When the dominant party *45 uses high-pressure tactics in circumstances that result in unfair control of the situation, the courts will intercede. [FN171] Although perhaps fully cognizant of the terms, the victim has to accept what the other party demands because of the victim's limited bargaining power. The abuse falls short of duress, but qualifies for judicial relief under the doctrine of unconscionability. [FN172]
While it is theoretically possible to have substantive uncon- scionability without procedural unconscionability and vice-versa, [FN173] both elements not unsurprisingly usually find their way into the same contract. [FN174] In fact, a number of courts insist that both be *46 present before they will make a determination of unconscion- ability. [FN175]
Virtually all cases in which unconscionability arises as an issue involve significant disparities in bargaining power, but that, standing alone, rarely justifies a finding of unconscionability according to most courts [FN176] and commentators. [FN177] What draws judicial fire is when the party endowed with superior bargaining power imposes an extremely unfair and one- sided agreement on the weaker. [FN178] In effect, the stronger party oppresses the weaker party through the application of brute power, thereby removing any real "choice" from the victim. [FN179] Accordingly, inequality of bargaining power seems a generally necessary, but not sufficient, condition of unconscionability. [FN180]
*47 One contract form that alerts judges to look for unconscionability is the so-called contract of adhesion. [FN181] These contracts, used ubiquitously by commercial entities such as banks and large retailers, [FN182] typically offer terms on a printed form on a non-negotiable basis. [FN183] Contracts of adhesion, although not unconscionable per se, [FN184] invariably signal that a substantial disparity in bargaining power exists between the parties. [FN185] When the power differential in an adhesion *48 contract results in a bargain that unnecessarily or unreasonably favors the stronger party, the courts may rule the contract unconscionable. [FN186]
How concerned should a negotiator be-especially one with superior bargaining power-that pursuing an advantage in a contract will result in a court ruling that the agreement is unconscionable? Our best answer: some, but not much. For the most part, the courts have taken a cautious approach to finding unconscionability in negotiated agreements. [FN187] The vast majority of successful unconscionability claims involve poor, often unsophisticated, consumers challenging oppressive adhesion contracts foisted on them by retail merchants or credit sellers. [FN188] In fact, the courts have generally been unreceptive to unconscionability claims by middle class purchasers or by merchants against other merchants. [FN189] No doubt this reflects the general view that persons of greater sophistication suffer less contractual abuse and need less protection. [FN190]


*49 4. Good Faith and Fair Dealing in Contractual Performance and

Enforcement

Reaching an agreement without committing or falling prey to undue influence, fraud, duress, unconscionability, or violations of various consumer protection statutes does not end the law's scrutiny. Having entered into a contract, the parties assume obligations to perform and enforce their duties in good faith. [FN191] Virtually every contract that a person enters into in the United States carries an implied obligation of good faith. [FN192] Accordingly, even parties with a decided power advantage in a contract face legal limits on the degree of freedom their power permits them to exercise. [FN193] For example, employment-at-will contracts, usually interpreted to permit employers to terminate workers for no reason, nonetheless, often have been held to be subject to an obligation of good faith. [FN194]
Good faith requirements arise both under the Uniform Commercial Code and the Restatement of Contracts. [FN195] The Uniform Commercial Code states that "[e]very contract or duty within this Act imposes an obligation of good faith in its performance or enforcement." [FN196] The Restatement provides "[e] very contract imposes upon each party a duty of good faith and fair dealing in its performance *50 and its enforcement." [FN197] Good faith appears to be a fundamental building block of agreements, applicable to virtually all contracts [FN198] and expressly non-disclaimable. [FN199] The UCC refers to good faith in thirteen of the sections on sales alone and in at least 60 of the 400 sections of the whole Code. [FN200]
The UCC defines good faith generally as "honesty in fact in the conduct or transaction concerned." [FN201] In Article 2, for merchants, the definition is more demanding: "honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade." [FN202] The Restatement goes beyond the UCC-it imposes a duty of good faith and fair dealing on all parties, not just merchants. [FN203]
The concept of good faith, because it is so general, carries substantial ambiguity with respect to how it is supposed to police contracts. [FN204] To address this, Professor Robert Summers has offered the *51 most widely adopted interpretation of the term in an extremely influential law review article. [FN205] In the article, he describes good faith as an "excluder," namely a "phrase which has no general meaning or meanings of its own, but which serves to exclude many heterogeneous forms of bad faith." [FN206] The wide variety of acts in performing contractual terms that give rise to "bad faith" findings by the courts include: evasion of the spirit of the deal, lack of diligence, willful rendering of only substantial performance, abuse of power to specify terms, abuse of power to determine compliance, and interference with or failure to cooperate in the other party's performance. [FN207] With respect to enforcing contract terms, bad faith acts would include: conjuring up a dispute, adopting an overreaching or over-stretched interpretation and construction of contract language, and taking advantage of another to get a favorable readjustment or settlement of a dispute. [FN208] In these cases, the failure to act in good faith, although not an independent cause of action, constitutes a breach of contract, giving rise to remedial action by the innocent party. [FN209]
Many, if not most, of the bad faith acts set forth in Summers' examples involve some form of abuse of power. That is, one with superior power acts insincerely in some fashion that produces an unfair advantage for him or her. Although insincerity is difficult at times to document, the courts have shown increasing willingness to police bad behavior, especially as the doctrine of caveat emptor [FN210] declines in the United States. [FN211] This serves as a reminder that merely avoiding the more extreme forms of contractual abuse (such as fraud, duress or *52 unconscionability) does not provide a green light for those with greater power to do as they wish once they have consummated a deal.


5. The Special Case of Good Faith in Precontractual Negotiations

There is debate about whether the requirements of good faith and fair dealing apply to negotiations that do not lead to contractual agreements. By their terms, the UCC [FN212] and the Restatement [FN213] ignore contract formation: both expressly apply the concept of good faith to the "performance" and "enforcement" of contracts, but neither mentions precontractual negotiations where they do not lead to a contract. Based on this approach, most courts have refused to imply good faith obligations in precontractual negotiations. [FN214]
One might be tempted to ask whether judicial policing of precontractual behavior even matters. After all, if the negotiations result in a contract, then the precontractual words and deeds can be scrutinized to see whether undue influence, fraud, duress, unconscionability or the like played a role in the deal's formation. If not, one might ask, where is the harm? In many cases, other than some lost time and bruised feelings, there might be none. On the other hand, in some instances, one can imagine substantial harm. For example, someone trying to choose between two parcels of land to purchase might be misled as to one owner's intentions to sell and thereby lose the opportunity to purchase the other plot of land. Similarly, a party might invest substantially in inventory in anticipation of purchasing a business only to discover that the owner had lied about his intention to sell. In these and other cases, the damage from bad faith in negotiations might be severe even though the parties never entered into a contract.
Notwithstanding the general view that negotiations are excluded from coverage of good faith and fair dealing concepts, there is some authority to the contrary. Professor Summers, for example, cites a number of pre-Restatement cases that suggest that good faith concepts apply at least to some negotiations, such as negotiating without serious intent, abusing the privilege to withdraw a proposal or an *53 offer, entering a deal not intending to perform (or recklessly disregarding the prospective inability to perform), and taking advantage of another in driving a bargain. [FN215] These examples demonstrate at least a nascent beginning in protecting precontractual interests. [FN216]
Another commentator, Professor Nicola Palmieri, schooled in the Civil Law system in Italy, is disturbed by the thought that the American legal system [FN217] would not extend good faith concepts to negotiations. [FN218] Professor Palmieri has argued forcefully in favor of applying good faith to precontractual negotiations. On the basis of a broad review of the law, [FN219] Palmieri concludes that neither the UCC nor the Restatement preclude applying good faith and fair dealing to precontractual negotiations [FN220] and that current tort law-as opposed to contract law-supplies substantial protection to those who might be exploited in precontractual negotiations. [FN221]
*54 We believe that Palmieri is correct that the current tort system provides some safeguards to those engaged in contract negotiations. Nonetheless, given the degree of uncertainty in the law, we believe that one who faces the prospect of extensive negotiations without the guarantee of an agreement at the other end needs to proceed with particular caution. The other party to a negotiation may be more free to act ignobly than one might initially assume. At a minimum, one should be on alert.


6. Legal Protections for Negotiators Facing Power Disparities: Final Thoughts

Having reviewed the legal protections available to negotiators, we now pause to reflect on the points thus far covered. As a general matter, we believe it clear that, notwithstanding the general movement away from caveat emptor, the law continues to accord parties in negotiations wide discretion to craft deals, even foolish ones, when the parties bargain with relatively equal power. Once inequality of bargaining power enters the picture, however, judicial scrutiny increases substantially. [FN222] Unequal bargaining power does not automatically invalidate agreements, but it does make them more vulnerable to challenge if they are excessively one-sided or unfair. Nonetheless, the likelihood of successful legal challenge to a negotiated agreement remains small in our judgment, [FN223] which strongly suggests that weaker parties must rely on their own resources when they negotiate. Accordingly, we now move to a discussion of strategies that parties, both weak and strong, may want to consider when they negotiate on an uneven playing field.


*55 IV. Strategic Bargaining in Unequal Power Settings: General

Considerations

As anyone who has studied negotiation theory even to a mild extent knows, there are hundreds, if not thousands, of general techniques that various experts and commentators offer to assist bargainers. Having reviewed a large number of them and their relevance to our analysis of power disparities, we have concluded that some are so critical that we must discuss them if we are to provide meaningful advice on the topic. Accordingly, before addressing unequal power in bargaining situations specifically, we discuss several selected techniques that apply to negotiations generally.
At the outset, we note a critical point: given the wide variety of situations in which people bargain, no one negotiation technique works all the time. In fact, there may well be times in which doing the exact opposite of what we counsel will prove to be a better approach than what we suggest in this section. As frustrating as it may be to hear, the only advice that applies universally to negotiations is "it depends." [FN224] That said, we nonetheless believe that the approaches we describe offer significant advantages in helping negotiators reach achievable agreements. [FN225]

A. Characteristics of Effective Negotiators
A good way to understand how to negotiate effectively is to try to learn what successful negotiators do that makes them successful. Somewhat surprisingly, few studies have been conducted that address this point. [FN226] Of the studies that have been done, perhaps the *56 best known are those conducted by Neil Rackham and his associates in England over a period of years beginning in 1968. [FN227] Starting with a base of observations of real-life business negotiations and numerous assessments of those negotiations by the participants, Rackham identified a number of consistently successful bargainers. [FN228] He and his associates then studied them to see the particular characteristics that permitted them to bargain to such advantage. Rackham found that successful negotiators tended to exhibit the following attributes: 
. They considered many options, including those suggested by opponents. [FN229]
. They devoted substantial time to refining and expanding areas of agreement.
. They considered the "long-term" implications of agree- ments. [FN230]
. They adopted very flexible approaches in reaching agreements.
. They avoided irritating words and phrases. [FN231]
. They made few immediate counterproposals. [FN232]
. They refrained from emotional attacks on opponents.
. They tested their understanding frequently.
. They asked many questions. [FN233]
*57 . They shared their feelings with their opponents. [FN234]
Dr. Chester Karass, a practitioner turned researcher (and later a successful entrepreneur), conducted another of the significant studies of effective negotiators. Based on his years of experience as a negotiator for Hughes Aircraft Company, Karass organized 120 professional negotiators from four aerospace companies to undertake a series of negotiations, and to record their assessments of their own and their rivals' performance. [FN235] On the basis of these observations, Karass reached a number of conclusions about how skilled negotiators bargain: [FN236] 
. They entered negotiations with high aspiration levels. [FN237]
. They made high initial demands, avoided making first concessions, conceded slowly, and avoided making as many large concessions as their opponents.
*58 . They used concessions in a dynamic way. That is, they tested the validity of their assumptions and the intent of their opponents through concessions.
A third study by Gerald Williams, a law professor at Brigham Young University, also merits mention. Professor Williams focused on attorneys [FN238] identified by their peers as effective negotiators. [FN239] This study led to several findings. The majority of attorney negotiators, about sixty-five percent, turned out to be what Williams called "cooperative" negotiators, i.e., those who consider fairness and ethical behavior to be the most important element in bargaining. [FN240] The other major group consisted of those identified as "aggressive" negotiators, i.e., the attorneys for whom maximizing a client's settlement is the top goal. [FN241] Upon careful analysis, Professor Williams concluded that neither side could properly claim "a monopoly on effectiveness." [FN242] To the contrary, he determined that each style could either be effective or unsuccessful depending on the skill of the individual. Effective "cooperatives" and "aggressives" shared several key characteristics: [FN243] 
. Prepared on the facts
. Prepared on the law
. Observed the customs and courtesies of the bar [FN244]
. Took satisfaction in using legal skills
. Effective trial attorney
. Self-controlled
Williams sought to determine which approach, cooperative or aggressive, proved more successful to negotiators. His conclusion: neither could be said to be consistently superior. Rather, the most *59 effective bargainers adopt either mode depending on the type of opponent the negotiator faces. [FN245] If one deals with an aggressive negotiator, one needs to be able to respond aggressively; if bargaining with a cooperative negotiator, one needs to adopt a cooperative mode. [FN246]
These studies provide several lessons. First, effective negotiators prepare carefully and approach negotiation methodically. Second, contrary to the general impression that many students bring to our courses, one need not negotiate aggressively to be effective (although aggressiveness can be effective). Third, effective negotiators control their emotions during negotiations. Fourth, effective negotiators engage in comprehensive questioning when they bargain. Fifth, an ability to respond flexibly to different circumstances proves to be one of the most critical negotiation skills one can have.

B. "Know Thyself": Self Awareness and Self-Assessment
Truly effective negotiators understand not only their opponents, but themselves as well. Because successful negotiation requires effective goal setting, emotional control, persistence, prudent risk-taking, and a variety of other personality traits, those who lack insight into themselves stand at a distinct disadvantage when dealing with others-especially others with more power. Self-awareness provides an indispensable guide for exercising self- control, and for understanding and dealing with others. This is critical for good bargaining results. [FN247]
What we mean by self-awareness is the ability to monitor one's own thoughts and emotions, with the resultant likelihood of being able to control them. [FN248] Self-awareness and self-control are traits *60 commonly associated with "emotional intelligence," a characteristic increasingly considered as important for success in life as pure IQ, especially in activities involving interpersonal interaction. [FN249]
Negotiators who seek to gain a better measure of self-awareness should consider two separate approaches. First, they should undertake a personal self-assessment of their negotiation style, including strengths and weaknesses. [FN250] Second, they should approach family and friends who will speak candidly to ask for feedback, good and bad, on their interpersonal styles, including their negotiation behavior. Although we all have self-images about how we interact with others, our peers do not necessarily share those impressions. [FN251]
It is critical to obtain as clear a picture as possible about how others see us. Without such a perspective, negotiators cannot be effective in communicating their concerns and persuading others to agree to their proposals. This seems particularly so in negotiations with more powerful parties where a brave face may be called for and where showing fear may be fatal. The ability to remain calm at moments when an opponent is flexing muscles requires a strong measure of confidence and self-control. Without a clear sense of self, one will find such control difficult to achieve.

*61 C. The Need for Careful Preparation
When asked for suggestions of useful negotiation tricks and techniques, we usually respond that the "dark" secret of effective bargaining is that there are no surefire tricks [FN252] other than the need for careful preparation. Those who have prepared carefully and thoroughly, we believe, rarely find themselves taken advantage of by opponents' ploys and dirty tricks.
Of all the advice proffered by experts in the field, both academic and practitioner, none matches in strength and unanimity the call for careful planning and preparation in negotiation. [FN253] Preparation in this context means more than just learning as many facts as possible *62 about the issues likely to arise in the discussions, although that is certainly important. It also includes carefully crafting a flexible set of thoughts and plans for upcoming negotiations, including an attempt to look at the deal from the opponents' perspective. Because preparation is so critical, many commentators have developed useful checklists and planning guides. [FN254] We think it helpful to review some of the advice they offer, especially as it relates to preparing for bargaining in situations with power imbalances.


1. Determining Goals and Interests

Before entering a negotiation, one needs to be clear what it is that one seeks from the deal. Although this may appear to be simple, most knowledgeable observers suggest that it is not. [FN255] Goals determination involves more than describing a desired end position; it also requires assessing why one seeks a particular goal or goals. As Roger Fisher and William Ury, in their classic exposition on negotiation, Getting To Yes, so insightfully observe, those who negotiate over positions without focusing on the underlying interests behind the positions, [FN256] create enormous and unnecessary obstacles to reaching *63 effective agreements. [FN257] Identifying and sharing interests with one's opponents injects a substantial degree of flexibility into a negotiation because there are typically a number of ways to satisfy interests, many of which both sides find completely compatible. [FN258] For example, two sides that vie for a tract of land may find that one wants it for logging purposes and the other to convert it into a pasture for raising livestock. In this case, the parties should be able to accommodate each other's interests without substantial conflict. Unless they reveal their interests to one another, however, they may never get past their competing positions.
Identifying one's own interests is only part of the planning process. One also needs to assess, as well as can be done, the likely goals and interests of one's opponent. [FN259] This requires a degree of research and information gathering. [FN260] The payoff is obvious. Determining what one's opponent seeks enables a negotiator to develop ways to guard against overreaching and to satisfy an opponent's interests in the most effective and least costly manner possible.



*64 2. Target Points, Aspiration Bases, Walkaway Points, BATNAs, and MSPs

Because it is not possible to ascertain with certainty what one's adversary seeks and why, astute negotiators rarely approach bargaining with an absolutely fixed goal in mind. To the contrary, effective bargaining requires a degree of flexibility in selecting goals, with most successful negotiators choosing a range of possible satisfactory deals and then trying to attain those most favorable to them.
As a starting point, one needs to identify what experts call a "target point," [FN261] "maximum plausible position (MPP)," [FN262] or "aspiration base." [FN263] These terms all refer to the most favorable outcome of negotiation that is achievable. While it may be unlikely that one's highest aspirations can be achieved, selecting a lofty goal still makes sense since high aspirations, other things being equal, tend more often to produce favorable results. [FN264] Accordingly, we urge negotiators, especially those inclined to timidity, to be expansive in this calculation. To do this successfully, one needs to do more than just select a high target; one needs both to develop persuasive arguments in support of the goal and then to press those arguments on the other party with conviction.
Beyond developing one's target point, MPP, or aspiration base, one next needs to determine those terms or points that, although not ideal, appear realistic and most likely to be acceptable to the other *65 side. [FN265] Because one's opponent is likely making the same calculation from the opposite direction, these are the points at which agreement is most probable.
Finally, one needs a bottom line. This is particularly crucial against an opponent with superior bargaining power who seems determined to push his or her advantage to the fullest. It also helps where a negotiator finds that an adversary has goals and interests that fail to overlap with his or hers at all. Sometimes an opponent will insist on an agreement that is actually worse for the negotiator than if no deal had been struck. Bargainers need always to keep the "no deal" option in mind, especially because the time and energy they have invested in bargaining too often tug them towards reaching an agreement- any agreement. [FN266] To avoid favoring bad deals over no deals, therefore, one needs to determine in advance of a negotiation what we call a "walkaway point," i.e., the point at which rejecting a deal constitutes a superior alternative to taking the other side's best offer. Virtually all negotiation experts advise this, although they often use different terms to describe walkaway point. Fisher and Ury use the term "BATNA," or the "Best Alternative to a Negotiated Agreement," to describe the concept. [FN267] Schoonmaker calls it "MSP," or "Minimum Settlement Point. [FN268] Craver refers to it as the "resistance point." [FN269] All, however, advance the same notion: notwithstanding the temptation to justify sunk costs by accepting a *66 bad deal, sometimes the only reasonable thing to do is to reject an offer.
It is not enough to determine one's own BATNA or walkaway point. One must, in addition, try to assess the other side's walkaway point as well. Interpreting another's interests and goals obviously involves a degree of speculation, with the possibility of substantial miscalculation. Nonetheless, computing an opponent's walkaway point helps steer the impending discussion towards the proper issues [FN270] and provides a realistic sense of the awaiting bargaining challenges. [FN271]
Calculating one's BATNA or walkaway point is central to the bargaining power that each party brings to the table. For example, assume the case of a prospective employee negotiating a starting salary with a multinational corporation. Given the mismatch in resources, one might assume that the individual would have virtually no ability to push for high pay against such a powerful entity. Consider, however, how the calculation changes if the prospective employee carries a highly sought after skill set and has two other pending job offers at extremely high starting salaries. At that point, the employee has an extremely powerful walkaway point and can afford to press the company hard for salary or other concessions. Given the prospective employee's potent walkaway point, the power equation in the negotiation has shifted dramatically. [FN272]
One final comment about walkaway points: it does little good when negotiating to trip across one's walkaway point and end the bargaining with no advance warning to the other side. Instead, as this point is approached, one needs to give increasingly emphatic signals that one's limit is being reached, so that the other party is fairly alerted before crossing it. Unexpectedly terminating a negotiation *67 typically serves only to annoy one's adversary and to harden his or her resistance to one's proposals. [FN273]


3. Information Exchange: Seeking Answers and Resisting Inquiries

Preparing for a negotiation presents a number of complex information exchange issues. Because information constitutes one of the most significant ways to boost power in a negotiation, acquiring information becomes vital to any negotiator, especially one who senses that the other side brings substantially greater power to the table. Accordingly, researching one's opponent, all relevant market conditions, one's alternatives, the other side's alternatives, and so on helps meet the critical need of shifting power in a favorable direction.
In addition to conducting basic research prior to bargaining, one must prepare thoroughly for seeking and disclosing information during the negotiation. Parties rarely step immediately into discussing proposals with no preliminaries. Rather, they typically exchange pleasantries, engage in small talk, and then move to exploring each other's goals and interests. Excellent negotiators thoroughly plan for these exchanges, identifying the information they will seek, assembling the data they are willing to disclose and developing responses to resist revealing matters they wish to keep confidential.
We strongly recommend planning how to disclose information to the other side. There are often things, such as price and terms, that one wishes to disclose, but how and when to do so requires careful thought. An overly eager or premature disclosure may well signal insecurity or weakness; an unduly late or cryptic disclosure may indicate a desire to cover up damaging information. Similarly, it is useful to anticipate what the other party should want to disclose and then determine whether he or she in fact does so. For example, if one is purchasing a used automobile, the seller should want to share the good news about how well the car runs and how carefully it has been maintained. The seller's failure to disclose this information is often as important as what he or she actually reveals.
*68 A word of caution: while positive information exchanges almost always enhance the opportunities for excellent agreements, parties should not begin disclosing sensitive information immediately and unilaterally. Those who do can fall into a deadly trap. Unless the other side reciprocates, one becomes vulnerable to exploitation. For example, the timid negotiator who confesses how nervous he or she is invites bluster and threats from an opponent. Similarly, the negotiator who reveals how badly he or she wishes to purchase an antique automobile presents an almost irresistible temptation for the dealer to raise the price by a substantial amount.
In short, when it comes to exchanging information, the parties face what we call a "negotiator's dilemma." [FN274] The negotiator's dilemma is not unlike the classic "prisoner's dilemma" in game theory. [FN275] That is, when both parties fully disclose information, the chances for an excellent agreement rise dramatically because each better understands and can accommodate the other's needs. However, if only one of the parties discloses information, he or she becomes vulnerable to exploitation by the other. When neither party discloses, the chances for an effective agreement are dimmed because neither party knows what the other wants, and it is therefore difficult to explore "win-win" options. This is illustrated below:
Although there is no perfect solution to the negotiator's dilemma, we advise negotiators to adopt an incremental approach to information exchange. That is, as the parties explore each other's willingness to share facts about their respective situations, each should adopt an implicit "quid pro quo" approach towards the other. [FN276] Each should take the risk of revealing some significant information to the other *69 and then test the other's willingness to reciprocate. [FN277] Only if the other responds with similarly useful information should a party continue revealing information. For example, one side might reveal that, indeed, he or she strongly wishes to buy the property, but then ask how firmly set the purchase price is. If the other side responds that the price is negotiable, then the parties can move to further information exchanges about price, repairs, financing, and a closing date. At any stage of the process, however, should one party stop reciprocating, the other should check to see whether further unilateral information disclosure makes sense.
How does one go about seeking information in a negotiation? Before entering into the bargaining, a party should have independently sought as much information about the other side's situation, interests and goals as possible. [FN278] This should be done from all available sources, including the Internet, [FN279] newspapers, books, as *70 well as the opponent's friends and enemies. [FN280] With this pre-negotiation research completed, one should next identify the information to be sought from the opponent during the negotiation. For example, one might know that the other party wishes to sell a house because he or she plans to move to another state. Knowing this, one might then seek information during the bargaining process about when and why the other side wishes to move.
Other things being equal, we advise asking for information directly (politely, in most cases). [FN281] In doing so, one should generally begin with broad, open-ended questions such as "Will you tell me about this property?" rather than more closed, narrow questions such as "Does the basement flood when it rains?" Open-ended questions prompt the respondent to talk, and permit the questioner to acquire more information than narrow inquiries. [FN282] Only after the open-ended questions have raised or eliminated issues should one move to more specific queries. [FN283] Moreover, one should always be prepared to return to open-ended questions as new information needs arise or as promising information trails emerge.
Some open-ended questions work better near the end of a negotiation than at the beginning. For example, on those occasions where one has developed a sense of unease about whether the other side has been forthcoming, we suggest asking what we call the "Come Clean" question: "Is there something important known to you, but not to me, that needs to be revealed at this point?" Because of its all-encompassing nature, this question used at a critical moment can surface *71 vital information. [FN284] Even if the other party deflects the question, his or her body language may speak volumes.
Although there are times when indirection is called for, we suspect that excessive subtlety in questioning caused by a reluctance to offend too often leads to misunderstanding and a lack of effectiveness. [FN285] So long as one asks for information in a friendly and non-threatening way, he or she is unlikely to trigger a hostile response. [FN286] And one needs particularly not only to listen to the answer, but also to observe the other side's body language during responses. Body language sometimes conveys more useful information than spoken words because it is often involuntary and, therefore, revealing. [FN287] In some cases, the nervous refusal to answer or the inability to give direct eye contact when stating a demand discloses more than the actual words of the response. [FN288]
Another reason that negotiators refrain from aggressive questioning is because they fear triggering equally aggressive questioning *72 in return. But timidity provides no guarantee that one will be spared a grilling-it may happen anyway. Accordingly, one should always prepare to be questioned exhaustively even if one has no plans for questioning the other party. [FN289] And, in anticipation of being interrogated, one should determine what information he or she is willing to disclose and under what conditions.
In addition to providing critical strength and minimizing disclosure errors, careful preparation regarding information-seeking by one's opponent serves another key function: it reduces the temptation to lie. Those who prepare inadequately-including even the most ethical and well-intentioned-regrettably are likely to become disingenuous or worse when faced with tough questions they have not anticipated. [FN290] Careful preparation permits negotiators to respond to tough questions without their lies jeopardizing the process. [FN291]
To avoid information difficulties when one is questioned, one should have a prepared set of responses to deal with inquiries about information he or she does not wish to disclose. On this point, we offer a number of suggested responses: 
. Offer to return to the question once the negotiation has made greater progress. [FN292]
. Offer to answer part, but not all, of the question. [FN293]
*73 . Answer part of the question now, and offer the rest if progress is made in the negotiation. [FN294]
. Explain why you will not answer the question. [FN295]
. Negotiate the circumstances under which you will answer the question. [FN296]
. Occasionally, simply remain silent. [FN297]
In addition, to our suggested responses, Professor Charles Craver has developed a similar list of ways to avoid answering questions that we draw to the reader's attention: [FN298] 
. Simply ignore the intrusive question.
. Answer the beneficial part of compound questions. [FN299]
. Over- or under-answer the question.
. Misconstrue the question and answer the reframed inquiry. [FN300]
. Answer the opponent's question with a question. [FN301]
. Rule the question out of bounds. [FN302]
*74 Craver's suggestions strike us as particularly useful when a negotiation has taken a negative turn, and one is trying to avoid an aggressive questioner. Parties engaged in information exchange must always keep in mind, however, that the more antagonistically one engages in and responds to questioning, the less likely the atmosphere will be favorable for effective bargaining. The critical part to remember is that unless the parties reveal useful information to one another, they are not likely to develop collaborative solutions to bargaining problems.


4. "First Offer" and Concession Strategy

Negotiation experts worry about who makes the first offer and what the first offer should be. Most declare that the astute negotiator should never make the first offer. [FN303] Those who make the first offer, the experts argue, too often make themselves vulnerable by demonstrating ignorance, [FN304] by making offers meant to be rejected that instead are immediately accepted, [FN305] by seeking unduly modest *75 agreements, [FN306] or, conversely, by demanding insultingly large amounts. [FN307] The risks, the experts allege, are simply too great. [FN308]
Although we agree that the pitfalls of making first offers are many-leading us to prefer not to do so as a general rule-we can see counter-arguments that return us to our universal rule of "it depends." In some instances, one can gain an advantage by making the first offer. Going first permits one to seize the initiative and to set the range for bargaining, [FN309] especially for deals where there are few "market" indicators. [FN310]
Regardless of which side makes the first offer, there is virtual unanimity among the experts regarding the size of one's opening offer: it should be as high (or as low) as reasonably possible. [FN311] Doing *76 so avoids leaving any bargaining surplus on the table [FN312] and capitalizes on findings from psychology. Researchers in that field have identified what they call an "anchoring" effect that works in favor of those who make aggressive opening demands. [FN313] That is, individuals will look to the offers made by the other side in determining their aspirations and bargaining range. A strong opening position by one side may well move the other to moderate its expectations, to the benefit of the aggressive opener. Of course, this may not always occur. If the other side has a clear sense of what a reasonable offer should be, an extreme offer may simply convince them that the other party is unreasonable or bluffing, and provide no clear advantage. [FN314]
Once the parties have declared their opening offers, assuming that each remains willing to deal, they then must begin making concessions to reach an agreement. Again, there is virtual unanimity among the experts regarding how this should proceed. Concessions, they insist, should be made grudgingly and with increasing resistance. This strategy reflects another psychological insight: negotiators value what they painfully extract from an opponent more than what they easily acquire. [FN315] Accordingly, however little one values a *77 concession granted to the other side, one should always treat each bit of ground relinquished as though it were valuable, and painfully released.
Moreover, we recommend a specific approach to making concessions. To the extent possible, one should not simply concede points with little said about the reasons why. One should give substantive reasons for shifting position, perhaps also seeking concessions from the other side while doing so. For example, "Yes, I'm willing to drop the asking price for the house by $5,000 given that you've already arranged financing for the purchase. But, I'm going to have to take the washer and dryer with me because of the lower purchase price." Giving reasons for making concessions helps one avoid a "free-fall" in which one's adversary, without offering anything in return, insists that one keep sweetening the deal. [FN316] When one has given a reason, one can respond that the conditions that permitted the previous concession no longer exist, and therefore he or she has no basis for improving the offer.


V. Bargaining With More Powerful Parties: Specific Approaches

We now turn to specific advice for those facing opponents with greater power. As a starting point, we stress several thoughts about this negotiation challenge. First, our suggestions cannot change certain features of the bargaining landscape. Although taking particular steps, such as acquiring greater information, can enhance one's *78 leverage in a given situation, there are usually aspects of the underlying power differential that remain fixed. [FN317] This means that even when optimizing opportunities in a negotiation, one may still end up with an agreement that tilts substantially in the other side's favor when substantial power disparities exist. A "weak" agreement may be the best obtainable option under this circumstances-perhaps better than no agreement. This result does not necessarily mean that one is a poor negotiator. Conversely, merely because one is able to force a one-sided deal on a relatively weaker party does not mean that one is a good negotiator. What matters in these situations is whether one has achieved the optimal agreement under the circumstances.
Moreover, our suggestions do not guarantee a "happy" ending to most negotiations. In fact, paradoxically, they may lead to less contentment than not following them. For instance, we advise negotiators to raise their aspirations, which is an approach that may produce fewer joyous bargaining moments, but better overall deals. In this sense, happiness will depend more on achieving one's goals than on attaining a particular objective outcome.
Further, everyone approaches negotiation with a unique personal style, which he or she must strive to understand and master. [FN318] To be an effective bargainer, one must work within one's given personality and negotiation style. [FN319] But, one must be careful not to make hasty or unduly pessimistic judgments about style and one's ability to improve it. Aside from the fact that negotiators sometimes do not truly understand how others perceive them, they also do not always realize the capacity that they have for improvement. It is possible for those who believe themselves timid to become more assertive and for those who view themselves as aggressive to become more sensitive. [FN320]
Finally, we note that there is no omniscient scorekeeper who will blow a whistle when one has underperformed or ring a bell when one *79 has done well. Once a deal has been struck, asking the other side whether we have extracted all of the concessions they were prepared to give is unlikely to trigger a full and honest response. In short, one has to operate somewhat blindly in the real world when it comes to assessing success or failure. [FN321]
With these caveats in mind, we now turn to a set of suggestions for negotiators facing more powerful opponents.

A. Determine Whether the Other Side Really is More Powerful
Determining one's power in a negotiation requires more than a simple calculation and comparison of each party's individual power. Power depends on a complex interplay of the parties' perceptions about what each can do to or for-or without-each other. Accordingly, one always needs to assess how much each side needs or fears the other, and what each side's alternatives are to striking a deal.
How does one make this determination? As a starting point, one must set aside any tendency to translate his or her anxiety about negotiating into an unproven assumption that the other side carries greater power. [FN322] Moreover, even if the other side is powerful, we must still decide whether the opponent has power over us. To make this judgment, one must ask the following questions: 
. What is it that I want and need from the other side?
. What negative action can the other side take against me if no agreement is reached?
. What alternatives do I have to entering into this agreement?
Asking these questions helps avoid the natural, but misguided, approach of simply assessing the other side's power in the abstract. The fact that the other side is rich, handsome, and famous has little relevance to a power determination where we hold something that they desperately want, and they have little that we desire. But, there is more. Equally important, but often overlooked by nervous bargainers, is an assessment of the other side's dependence on us. [FN323] Accordingly, one needs to question further: 
*80 . How badly does the other side want or need something that I have?
. What negative action can I take against the other side if no agreement is reached?
. What alternatives does the other side have to reaching an agreement with me?
One who has calmly and realistically addressed these questions will have a far better sense of the underlying power dynamic in a negotiation than one who merely looks to how powerful an opponent is in the abstract. In some cases, having undertaken such an analysis, one may conclude that one's power with respect to the upcoming transaction is greater than previously estimated. [FN324]

B. Determine Whether Adversaries Understand and Will Use Their Power
Given what we believe to be a negotiator's natural tendency to assume that the other side has superior power in a given situation, negotiators should look to whether their opponent has entered into the bargaining in an extremely fearful or awed manner. This possibility seems so far-fetched to some bargainers that they miss obvious signs of their opponents' anxiety or misread them as indicators of hostility. At such moments, opportunities for gain will be missed if one fails to assess the other side's perception of the power dynamics accurately. What is critical is not just a reading of the opponent's power in a given negotiation, but also of his or her perception of the power dynamic.
Similarly, if the other party, although aware of his or her power, is nonetheless unwilling to use it, then the opponent lacks effective power. Effective power requires the realistic likelihood that some sort of forcing action will be taken if necessary. For example, during World War II, German General Dietrich von Cholitz, commandant of occupied Paris, received a direct order from Adolf Hitler to burn the *81 city and to blow up all of its bridges. Mindful of Paris' grandeur and of the inevitability of Germany's defeat, von Cholitz refused and evacuated his troops, leaving the city intact. Lacking the will to destroy the city, von Cholitz had only the option of retreat. [FN325] In short, if one wishes to make an accurate assessment of the power dynamics of a negotiation, he or she must determine both the other side's leverage and the opponent's willingness to use it.

C. Use Opening Moves to Set the Tone and to Deflect Power Ploys
First impressions matter. Research suggests that parties typically establish the entire tone of a negotiation through the first array of moves and gestures. [FN326] This so-called "primacy effect" [FN327] means that negotiators concerned about a power imbalance in an impending deal need to be particularly concerned about how they come across to the other side. If they demonstrate nervousness, tentativeness, or hesitation in their introduction or if their voice trembles [FN328] and they cannot give proper eye contact, [FN329] their opponents may seize upon their perceived weakness and seek to exploit it. Accordingly, one needs to prepare physically and psychologically for making an appropriate first impression. [FN330] The trick, if one exists, is not so much to *82 look intimidating as it is to appear thoroughly comfortable in the negotiation setting.
Deciding on the proper tone of a first meeting is critical. If one wishes to have the bargaining proceed in a cooperative manner, one needs at the outset to take steps to set a mood of trust and collaboration; if one wishes to use a "power-dominant" approach, one needs to set that tone at the earliest stage of the interaction. [FN331] Different openings will depend on the setting in which one wishes the negotiating to proceed. [FN332] Regardless of the mood one selects, however, one must generally attempt to appear strong and confident. This does not mean that one needs to attack or display hostility. It does mean that one should present a demeanor indicating that one is prepared for all eventualities and able to cope easily with the pressures of the bargaining. [FN333]
Most experts counsel that one of the first goals of impression management is creating trust between the parties. Trust is essential for effective negotiation in all settings, even those involving elements of competition and aggression. [FN334] Although trust more often than not arises when positive feelings exist between parties, liking someone is not the same as trusting that person. [FN335] Trust involves more. Trust means that one is willing to become vulnerable to action by the other side. As Professor Thompson points out, trust generally arises when *83 the parties risk exploitation by each other, not when they remain isolated and protected. [FN336] Accordingly, to trust the other party, one must believe that the opponent will not take advantage when one's guard is dropped. [FN337]
How is trust established? Available research indicates that negotiators tend to approach those whom they do not know (or know about) warily. Until given evidence that the other side can be trusted, many will not risk making themselves vulnerable. [FN338] This suggests a cautious strategy involving a high degree of reciprocity-one trusts on small matters and looks to see whether the other side takes advantage of one's vulnerability. One then sees whether the other side will take a similar trust-creating step. In this way the bonds of respect and support grow. [FN339]
Suppose, instead of seeking to create trust, the other side appears to want to establish his or her dominance through threats and demands? We believe that this is the point where an appropriate response can make or break the negotiation. First, one needs to be certain that an opponent truly intends a power play. In some cases, our anxieties can lead us to conclude that we have been attacked when the other side simply wishes to make a point or ask a question. For example, consider the statement, "We don't seem to be getting anywhere. Let me make a suggestion." Depending on the circumstances and context of this statement, one might be justified in concluding that the other side is attempting to seize control of the situation or that he or she is simply trying to be helpful. It is critical to understand which approach is contemplated.
Second, assuming that a power play is at hand, one needs to suppress any immediate reaction to respond in kind, to submit, or to *84 abandon the negotiation. Instead, according to Professor Ury, without showing fear or acting defeated, [FN340] one needs to respond in as positive a manner as possible to advance the negotiation rather than to derail it. [FN341] Because power is so much a matter of perception, one must show confidence even if one does not feel it.
Third, one needs to reveal one's own power in careful fashion to demonstrate that a pure power approach to resolving the issues will be costly for both sides. Merely because the other side carries a power advantage rarely means that one is completely without power. [FN342] As we shall discuss, one often has more leverage than might be initially thought.

D. Use Information Strategically to Increase Power
We reiterate that information is crucial to the bargaining process. More so than any other power source, information provides the greatest opportunity to shift the dynamics of a negotiation. Properly gathered information permits negotiators to discern their opponents' weaknesses, vulnerabilities, likes, dislikes, strategies, and aspirations. This permits negotiators to meet the other side's needs effectively, and to anticipate and block power plays by the other side. Accordingly, one facing a more powerful opponent needs to devote extraordinary effort prior to the day of bargaining to acquire information that might enhance his or her leverage. [FN343] For example, consider the impact of careful preparation in a negotiation between a South African coal company and Nippon Steel Company, as reported by one of the coal company executives: 
We arrived at the venue well prepared (we thought) and soon got down to business, quoting our price, which we knew was cheaper than anything else in the world. Then the dreaded words from Mr. Shibuya that I'll remember until my retirement . . . . "Please, Mr. Smith, explain to us how you worked out your *85 price, because we also worked out your price for you and get a different figure . . . . Shibuya then commenced to put an impressive document on the table: on that they had detailed figures of SATS tariffs, on tonnage, on insurance, on the cost of our administration. What audacity! Yet they were right: on closer inspection we could not fault them on a single point. Their figures were even more recent than ours. They had better information on our own product than we ourselves! How on earth do you counter this across a table? [FN344]
What makes this example so illustrative of the strategic use of information is that, prior to entering the negotiation, the South African coal company appeared to enjoy a substantial power advantage, given that it could offer Nippon Steel the lowest price of coal obtainable in the world. Notwithstanding that, Nippon Steel, invoking its research results, seized the power advantage.
Assuming that one has done sufficient homework and acquired critical information, one needs to ponder carefully how to put such information to use. One of the most effective approaches is to test the other side's trustworthiness. For example, prior to the Cuban missile crisis in 1962, President John Kennedy met with Soviet Foreign Minister Andrei Gromyko. Prior to the meeting, Kennedy had obtained Air Force photographs of Russian missiles in Cuba. At the meeting, Gromyko repeated his country's insistence that they would never introduce offensive weapons into Cuba. With clear evidence to the contrary, Kennedy concluded that the Russians had acted duplicitously and, several days later, imposed a United States' "quarantine" on the introduction of offensive weapons into Cuba. [FN345]
In other instances, one needs to share information openly and immediately, especially at a point where one has learned of the other side's needs and interests. In such cases, revealing that one can meet those needs will hasten the development of an excellent deal. For example, if a real estate agent who has unsuccessfully sought waterfront property for a couple determines that they seek such property only for the view (as opposed to recreational use), the agent might be able to sell them a lot that overlooks a lake but does not actually abut the water.
*86 In still other cases, one might disclose some, but not all, of the information one holds at an early stage of the negotiation. One might disclose more as the negotiation progresses. Revealing more and more of what one knows can impress the other side and convince him or her that one holds more information than one might actually have.

E. Develop Additional Alternatives to Improve One's "Walkaway Point"
As we have discussed, [FN346] one extremely effective way of dealing with more powerful parties is by creating attractive alternatives to an agreement with the stronger party. Creating alternatives, i.e., improving one's "walkaway point" or BATNA, enhances power by reducing one's dependence on the other side. By seeking additional alternatives, one may look for other ways to meet one's needs or to counter the negative actions that an opponent can take. In so doing, one can substantially affect the relative power of each party. That is, one who has acquired new alternatives becomes more powerful, and the other party less so, with respect to the transaction at hand.
One of the most positive aspects of developing alternatives is that in many cases they can be pursued outside of the immediate negotiation setting, without a high-powered adversary's knowledge or interference. For example, an employee who has quietly secured several attractive job offers before asking for a raise has enhanced his or her leverage without having to confront the employee's boss. With a tightfisted or overbearing superior, this may be the most effective strategy available. Not only has the employee improved the prospects for a raise, he or she may appear more valuable to the company because of the outside hiring interest.
Because attractive alternatives may take time to create, one who seeks to develop them needs to plan in advance what they will be and how to secure them. [FN347] In addition, one needs to prepare for whether and when one will reveal them to the other side. Sometimes, parties openly and aggressively seek alternatives. In the case of the 1980 Olympics hosted by the Russian government, for example, the Soviets insisted that there be multiple bidders, ensuring that if one network dropped out, another would be available to buy. Publicly pitting the three major American television networks against one another, the *87 Russians substantially enhanced Soviet leverage in the negotiations. [FN348]
One should also be alert to the possibilities of an opponent trying to maintain his or her leverage by eliminating one's alternatives. Suppressing or eliminating an opponent's alternatives affects power dynamics in reverse fashion to that of adding them. The party who succeeds in doing so effectively increases his or her power by making the other weaker. To illustrate, we cite another example of Russian negotiating tactics. In the mid-1950s, the Soviets wished to purchase a tract of land on Long Island, New York to provide a recreation site for its embassy employees. As an initial step, they obtained an exclusive one-year option on the land for a small amount of cash, and insisted that the option be kept secret. They then began negotiating with the land owners, but, to the owners' dismay, the Russians offered only pitifully small amounts. Slowly, it dawned on the owners that, by signing the option, they had given up any ability to turn to other purchasers. Saddled with no immediately available alternatives and needing cash immediately, the owners eventually sold to the Russians at a substantially reduced price. [FN349]
Sometimes even the unsuccessful pursuit of alternatives can produce positive results if it intimidates an opponent or demonstrates the tenuous nature of an opponent's power position. For example, in 1937, after the U.S. Supreme Court had declared eleven of President Roosevelt's New Deal laws unconstitutional, [FN350] the President took the extraordinary step of seeking legislation to expand the number of Justices on the Court. Expanding the Court would have permitted him to appoint enough liberal Justices so that his legislation would be upheld. Despite Roosevelt's immense popularity, the Congress refused to pass the bill. Nonetheless, the initiative evidently unsettled *88 the Court enough so that it suddenly reversed itself and began upholding legislation that it had previously invalidated. [FN351]
We cannot overemphasize the power of seeking alternatives. The more desperate a weaker party's position, the more aggressively we would advise him or her to seek alternatives. For example, the British almost overnight assembled a rag-tag fleet of ships and boats to rescue the 300,000-plus soldiers stranded in Dunkirk, France at the beginning of World War II. Without such an alternative, those soldiers would either have been killed or captured, perhaps turning the tide of war for the Nazis. Faced with imminent defeat, the British crafted a last-minute alternative that few would have thought possible. The worried negotiator should similarly search for options in the midst of adversity.

F. Research Available Legal Protections
As we have discussed, although common law protections for weaker parties exist, they typically require the stronger party to have inflicted some form of overreaching or abuse. [FN352] While our review suggests that the number of instances in which courts will invalidate agreements is limited, we still counsel a careful examination of existing law when one confronts a more powerful party-particularly when one is a consumer facing a commercial entity.
In many instances, federal and state legislatures have enacted specific consumer rights protections in response to consumer complaints about imbalances in bargaining power with merchants. As a result, many common consumer transactions are covered by some sort of protective legislation. Purchases of real estate, cars, consumer durables, cable and satellite television services typically fall under one or more consumer protection statutes. [FN353] In many cases, the statutes require specific disclosures designed to reduce overreaching by sellers. In others, legislation provides specific redress that goes far beyond common law protections. [FN354] One can substantially enhance negotiation leverage by determining that the other side must *89 comply with specific statutory provisions before entering into a contract.

G. Explore Interests As Alternatives to Power Ploys
As unabashed admirers of Fisher and Ury's "principled negotiation" model, [FN355] we endorse the approach of actively seeking to satisfy mutual interests, whenever possible, over engaging in power displays. Under a principled negotiation approach, bargainers seek ways, regardless of which side holds a power advantage, to sidestep conflict and to focus on exploring and meeting each other's needs. Anything that distracts the parties from pursuing interests undermines the likelihood of reaching agreement. In fact, the parties may discover that their interests do not conflict and that both may be satisfied. Moreover, few negotiators enter a round of bargaining with the goal of simply overwhelming the opposition. That is not to say that negotiators never seek to pulverize the other side. Clearly, they sometimes do (triggering one's walkaway point if one is prepared). But, annihilation, if attempted, is usually a means to reach negotiation goals, not an end in itself. Powerful parties, lacking patience or negotiation expertise, may resort to brute force if not shown another way. They may, however, be drawn to more collaborative means if convinced that these means will satisfy their goals. This is where principled negotiation, if done well, proves to be so powerful. Because it focuses on meeting needs, not on power plays, it should hold more allure for the parties truly interested in reaching substantive agreements. [FN356]

*90 H. Avoid Unnecessary Conflict, But Retaliate If Necessary
One way to ensure that the parties will stay focused on pursuing interests is to avoid unnecessary conflict. We stress the term "unnecessary" because we realize that some level of conflict neither can be nor should be avoided. Our point is that if one loses his or her temper in a negotiation, the likelihood of an acceptable agreement diminishes rapidly. In particular, one should try to avoid reacting destructively to another's annoying style, especially when the other side attempts to play a power game. One generally needs to react, but in a way that promotes positive movement. [FN357] Rather than accuse, one should describe the situation and one's feelings to alert the other side that the bargaining has become more tense. We offer the following advice for communicating displeasure to another: [FN358] 
. explain the behavior that upsets you in specific and objective terms; [FN359]
. describe your feelings about what bothers you;
. try to get your opponent to view the matter from your perspective;
. do not accuse your opponent of misbehavior;
. show respect for your opponent; and
. apologize for any misunderstanding that your own behavior might have caused if that will help move the discussion without making you appear weak.
What is critical in situations where one party has unleashed a power play or has acted in a way that offends an opponent is to provide feedback that the behavior will not be tolerated, but to do so in a manner that does not begin a cycle of attack and retaliation. [FN360] Much *91 of Professor Ury's book, Getting Past No, focuses on ways of doing this. He freely acknowledges that power plays often occur in negotiations and, in fact, advocates that one employ power in appropriate ways. But, he argues for a judicious and strategic approach: 
Treat the exercise of power as an integral part of the problem-solving negotiation. Use power to bring the other side to the table. Instead of seeking victory, aim for mutual satisfaction. Use power to bring them to their senses, not to their knees . . . . Use your power to educate the other side that the only way for them to win is for both of you to win together. Assume the mind-set of a respectful counselor. Act as if they have simply miscalculated how best to achieve their interests. Focus their attention on their interest in avoiding the negative consequences of no agreement. [FN361]
The way one brings the other side to their senses is by using power to educate, to convince the other side that a negotiated agreement that satisfies both sides' interests is a more sensible solution than mutual destruction. [FN362] How does one do this? There is no guaranteed approach, of course, but we advise that one speak in sadness about how a resolution through conflict would be deplorable-making sure to describe the tools in one's arsenal that could be deployed in such a circumstance. Doing this sends a signal that although one is not defenseless, one prefers a negotiated settlement.
Moments when power ploys have been attempted or when emotions run high require careful attention to subtle signals from the other side. By pushing hard for concessions in a visible manner, the other party has made it difficult for himself or herself to back down without embarrassment. This is the point when one needs to provide an easy way for the other side to retreat [FN363] and to look for small, indirect signs that one's opponent has decided to do so. [FN364]
In those cases where a subtle approach does not deter a power ploy, one may well have to move from hints of dire consequences to *92 more explicit approaches. Even here, however, we urge a low-key approach. Research suggests that careful warnings are less likely to escalate conflict than express threats. [FN365] The trick is to show the capability to take effective action against an opponent, but always to indicate a preference for a negotiated agreement.
Finally, in some instances, one may have no choice but to take punitive action against an opponent who has launched an attack as a means of gaining advantage in a negotiation. Failure to retaliate, unfortunately, invites exploitation. [FN366] The form of punitive action that one takes is critical. One should always characterize one's action as defensive in nature and point explicitly to the action that provoked it. Simultaneously, one should insist that one seeks to resolve differences by negotiation, not by power plays. Defensive actions lessen the chance for conflict escalation (in contrast to offensive actions designed to establish dominance). [FN367]

I. Identify and Counter Power Ploys
Perhaps the most commonly cited reason given by our students for taking a course about negotiation is to learn how to use and to counter bargaining "tricks" and "ploys." Virtually every expert who has written on the topic of negotiation has offered advice on negotiation tricks. [FN368] The number of potential ploys is enormous, [FN369] leading some, we fear, to conclude that those who learn the largest number of tricks will "win" the negotiation. We disagree. Although one should certainly be alert for power ploys and tricks, we remain skeptical that *93 most can prove successful against negotiators who have planned carefully and who have thought out their strategies thoroughly. [FN370]
Most power ploys and tricks aim to gain a psychological advantage. Some do so by tricking opponents into lowering their guards and revealing valuable information; others seek to intimidate or disorient adversaries so that they lose focus and open themselves to exploitation; still others attempt to maneuver other parties to negotiate against themselves, i.e., to engage in a series of unilateral offers that are not reciprocated. We briefly describe below several of the more commonly used ploys and then offer some suggestions for countering them.


1. Intimidating Atmosphere

Because negotiation power arises from perceptions, those who effectively manage the image they present can substantially enhance their leverage when they bargain. They seek "impression management" through a combination of tactics. [FN371] They dress in "power" clothing, they work in large, elegant offices, [FN372] and they sprinkle their discussion with important names and events with which they have personal connections. Other more aggressive measures include: insisting that meetings be held on one's home turf, scheduling meetings for inconvenient times, seating opponents in uncomfortable chairs, seating opponents with the sun in their faces, making opponents wait for extended periods for meetings to start, interrupting meetings with "important" phone calls to impress or intimidate opponents, engaging in side conversations that demonstrate "toughness" while knowing that one's opponents are overhearing the conversations, or asserting that certain issues are "non-negotiable." [FN373]
*94 Perhaps the most effective way to deal with these annoying ploys is to act confidently and ignore them. [FN374] In some cases, however, it may be necessary to take specific steps to counter them. In most cases, merely identifying the tactic and asking that it cease will put an end to the ploy. For example, if one has been kept waiting for a meeting to start, one might pleasantly, but firmly, inform the other side that one does not appreciate being kept waiting and ask whether future meetings will start late.


2. "Good Guy/Bad Guy"

One of the most widely recognizable power ploys, the so-called "good guy/bad guy" technique, appears to command a large following despite the fact that its use rarely surprises any of those subjected to it. [FN375] The approach is simple: A team of at least two negotiators subjects the target to "tough" and then to "kind" treatment. Or, one negotiator treats the person harshly while another treats him or her gently. The trick is for the "bad guy" to get the victim sufficiently intimidated, disoriented, or angered that the person looks to the "good guy" for guidance or support. The victim, bonding with the good guy, then makes damaging concessions or admissions to his "buddy." Numerous "B-movies" have depicted this technique as invariably effective during police interrogations.
Despite the popularity of the ploy, we know of no empirical research demonstrating that it produces anything other than annoyed or amused reactions among those subjected to it. Most negotiations in which "good guy/bad guy" is used occur outside of police custody, which means that, unlike the criminal suspect, most negotiators can walk away from the table. Given that the ploy is almost instantly recognizable, we find ourselves skeptical that it operates very effectively with negotiators of even moderate sophistication.
We offer two responses for dealing with this technique. The most simple is to identify its use and to call for the parties to end the *95 ploy. [FN376] Another, more subtle, response is to adopt a "divide and conquer" approach by negotiating primarily with the more accommodating party. The benefit of this latter approach is that occasionally one will encounter opponents who genuinely carry differing personality traits and who are not trying a power play. In this case, focusing on the accommodating party may well produce an agreement heavily weighted in one's favor.


3. Anger, Threats and the Madman's Advantage

We can think of no greater deal breaker than runaway emotions. In fact, we suspect that as many negotiations terminate because of lost tempers and hurt feelings as from irreconcilable goals. [FN377] Once triggered, emotional spirals tend to follow predictable patterns, typically escalating rapidly and often irretrievably. [FN378] Given the explosive nature of emotions, one might imagine that negotiators would hesitate to use angry displays to achieve negotiation results. Yet, this seems to happen all the time. Most negotiators at one time or another have encountered opponents who react angrily at even the slightest objection to their offers-often with great success. Anger, it seems, can be extremely effective at times by breaking impasses, emphasizing points, and dissolving opposition. Anger may work because *96 parties see angry opponents as being particularly sincere and committed on the points that have triggered their temper loss. [FN379] Facing such strong feelings, the parties may seek to accommodate them by making concessions that they otherwise might not have made.
At the more extreme levels of fury lies what Professor Schoonmaker refers to as the "Madman's Advantage." [FN380] That is, negotiators can sometimes achieve their goals by acting irrationally. This approach works, he notes, because irrational parties appear indifferent to the possibility of retaliation or revenge that might deter others, thus raising the cost of conflict to potentially unacceptable levels.
Effective responses to anger vary widely. [FN381] If an opponent's anger has disoriented a negotiator, it makes sense to call a break in the negotiation in order to give both sides an opportunity to regain their composure. In some cases, ignoring the temper tantrum can embarrass and quiet the angry opponent. In other instances, responding with a temper display of one's own can lead the angry opponent to abandon the approach. Humor can also defuse a tense situation. [FN382] Similarly, an apology may dissipate tension. An apology, however, may be misperceived as weakness or concession and therefore must be done in a way that avoids an appearance of weakness. [FN383] Finally, if one's opponent has a reputation for angry outbursts, it may be wise at the outset to negotiate the "rules of engagement" -such as no personal attacks, no yelling, and no smirks or scowls.


*97 4. Boulwarism, or "Take It Or Leave It"

The "take-it-or-leave-it" approach to bargaining undoubtedly goes back to antiquity, but seems to have been refined to an unprecedented degree by Lemuel R. Boulware, head of labor relations for General Electric from the late 1940s through the late 1960s. [FN384] Prior to each labor negotiation, Boulware would meticulously research the company's productivity, the cost of living, and other financial factors and then would enter each negotiation with a fixed-and what he believed, fair-offer to the union. Thereafter, Boulware would invite the union to examine his analysis, but would not budge from this number unless his facts and figures were shown to be incorrect. This take-it- or-leave-it approach worked for nearly twenty years until G.E.'s thirteen unions joined forces and undertook a long and costly strike against the practice. [FN385] Simultaneously, they filed a complaint with the National Labor Relations Board alleging that Boulware's approach constituted a failure to bargain in good faith and obtained a ruling that this approach violated the National Labor Relations Act. [FN386]
What made Boulwarism unique compared to many other take-it-or-leave-it negotiations is that Boulware opened the bargaining with the "final" offer. Although the unions put up with this approach for many years, ultimately it led to intense labor strife. The reason, we suspect, was that the approach appeared to be arrogant and demeaning. Most people have a need to play a role in the final outcome of a deal. [FN387] Boulware's approach rendered them almost irrelevant-not a helpful feeling for one side to be left with when bargaining. In contrast to Boulware's approach, one who gently unveils a "take-it-or-leave-it" offer near the end of the negotiation after extensive back-and-forth discussion may not trigger a negative reaction. Instead, *98 this approach signals to the other side that one has approached the walkaway point. [FN388]
To counter a "take-it-or-leave-it" approach, one needs first to probe the underlying assumptions of the party who has made such a statement to see whether such assumptions can be disproved. Demonstrating the fallacies underlying an offer can open the negotiation to further bargaining. One should also assess the commitment that the other side has made to a take-it-or-leave- it approach. In some cases, this is merely a power ploy that can be ignored or rejected out of hand. If the other side seems emotionally committed to the approach at the moment, calling a halt to the proceedings may permit both sides to return at a later date and re-commence negotiations. Further, depending on the circumstances, one might appeal to the other side's sense of fairness, asking how a deal can ever be struck if one side becomes or remains intransigent. Finally, if the other side refuses to budge, one needs to consider in as calm a fashion as possible, whether accepting the offer is better than walking away. If this negotiation is the beginning of a long-term relationship, one needs to assess the precedential value of agreeing to this type of offer. It may be that one simply does not want to encourage the other side to assume that such tactics will work in future dealings, so one may reject a deal that otherwise appears acceptable.


5. Limited Authority

Those who bargain with "limited" authority present a power paradox. That is, the less authority they carry in bargaining, the greater their power actually may be. [FN389] Limited authority negotiators cannot make concessions, thereby forcing the other side to accept deals to which they might not otherwise agree. We have all encountered the *99 sales clerk or company representative who is fully authorized to refuse every alternative we might offer, but who has no power to grant even reasonable requests for contractual adjustments. In effect, these low-level personnel carry substantial power-the ability to say no.
Automobile sales representatives sometimes practice a particularly toxic and unethical form of the limited authority ploy known as "low-balling." [FN390] Under this approach, the salesperson reaches the best deal that he or she can with a customer. The salesperson then indicates that the manager must approve the deal. Of course, the manager rejects it, insisting that the customer must pay more. In the meantime, the customer, encouraged by the salesperson, has become emotionally committed to the purchase. If so, the salesperson may be able to lead the customer to pay hundreds or thousands of dollars more to buy the car. What makes the ploy so effective is that the customer never blames the salesperson for the deal's rejection. The salesperson plays the customer's friend, which permits the salesperson to gain the customer's trust and perhaps discover the customer's walkaway point, thereby exploiting the deal for every last dollar. [FN391]
We recommend several responses to these "limited authority" ploys. In some cases, a useful reaction is to request a meeting with the individual who has been identified as having the authority to reach an agreement on the terms that one seeks. [FN392] In cases where one suspects that the other side truly has adequate authority, one might simply continue negotiating as though the other person had adequate authority, all the while insisting that one retains the right to modify one's own offer so long as the other side has not committed to the deal. [FN393] The key to most authority issues is to avoid becoming either legally or psychologically committed while the other side remains free to reject or modify the deal.
A final word of advice: negotiators who face bargaining with high power opponents should seriously consider entering the talks with *100 some limits on their own authority. This will give them time to ponder offers made by the other side and may well moderate the heavy pressures exerted by the other side to reach an agreement. [FN394]


6. Artificial and Actual Deadlines

Time limits in negotiation can arise in a number of ways. The parties can set them or an outside authority can do so. [FN395] Time limits may be explicit or implicit, and they may be flexible or rigid. A solid body of research confirms that deadlines often play a significant role in leading parties to agreements. [FN396] Deadlines increase the likelihood of favorable deals because, as time grows short, "bargaining aspirations, demands, and the amount of bluffing that occurs" diminish substantially. [FN397]
Depending on how a deadline has been set and by whom, weak parties in negotiations may either benefit or suffer. If one faces a party with superior bargaining power who has set a deadline on a "take-it-or-leave-it" basis, one might be forced to agree to terms that might have been avoided if more bargaining time been available. On the other hand, if the benefits of an agreement substantially outweigh the benefits of the powerful party's BATNA (or if the costs of no agreement appear particularly large), the powerful party may be especially accommodating when faced with an unavoidable deadline.
One of the most effective "deadline" ploys that we have encountered arises when one of the parties has scheduled a flight home at a specific time. If the other side knows this, he or she may focus endlessly on minor details and then, at the penultimate moment, make a marginally reasonable offer heavily stacked in his or her favor. One who faces this tactic may have concluded that no deal was possible. Realizing that a deal might be struck after all, but facing a need to race to the airport, one may have little choice but to make a number of substantial concessions that he or she otherwise would not have *101 made. [FN398] If one knows of the other side's use of deadlines with airlines, one should consider making a reservation for a later flight without informing the other side. If the ploy is attempted, one can then indicate one's willingness to stay and continue negotiating.
There are numerous other examples of using deadlines to enhance power. One of the most effective instances occurred during the negotiations between the United States and the North Vietnamese during the War in Vietnam. Under marching orders from President Lyndon Johnson to secure an immediate peace accord, Ambassador Averell Harriman rented a suite at the Ritz Hotel in Paris on a week-to-week basis. In contrast, Vietnamese negotiator Xuan Thuy, in a deliberately public manner, secured a two-and-one-half year lease on a villa in the French countryside. The message was clear: the Vietnamese had all the time in the world to bargain and took advantage of the election pressures that weighed heavily on the U.S. negotiators. [FN399]
Negotiating under a deadline requires skill, persistence, patience, and brinkmanship to be successful. Because deadlines can help as well as hurt weaker negotiators, we cannot offer a "one remedy fits all" suggestion. When facing deadlines, one needs constantly to weigh the benefits of agreeing versus not agreeing. One particularly needs to monitor the other side to see how much harm they will suffer, or how much benefit they will receive, from the deadline. Those who suspect that the other side is playing the deadline game, need to call the opponent on the tactic and indicate that one's flexibility will lessen as the time approaches.


7. Other Power Ploys and General Responses

We note the existence of numerous other power ploys-some with delightfully exotic names such as the "Nibble," [FN400] the "Salami," [FN401] the "Krunch," [FN402] "Brer Rabbit," [FN403] the"Bogey," [FN404] the "Flinch," [FN405] the *102 "Puppy Dog," [FN406] the "Belly-Up," [FN407] and so on. All seek in some fashion, with varying degrees of dishonesty, to mislead or disorient unprepared negotiators into one- sided agreements in the ploy-user's favor.
It is not possible-nor is it necessary in our view-to devise specific counterploys to the entire multitude of tricks and tactics that an opponent might attempt to perpetrate in a negotiation. Instead, we offer several general thoughts to consider when powerful opponents use annoying or unethical tactics: [FN408]
*103 Negotiate about the negotiation: Try to agree on how the negotiation will be conducted. [FN409] For example, the parties might agree that only one person at a time will be permitted to get angry or that no personal attacks will be permitted.
Ignore the ploy: Recognizing that an opponent is engaged in a negotiation "trick" is often sufficient to render it ineffective. One can then simply take quiet steps to deflect whatever the ploy is.
Call the ploy: Sometimes it is useful to call one's opponent on the ploy as a way of showing that one recognizes the trick and will not be either intimidated or taken in by it.
Halt the negotiation: Sometimes one should simply leave the room when a ploy is being attempted as a way of stopping it. It is very hard for an adversary to act outrageously in an empty room.
In all negotiations, one needs to be on guard to the possible use of ploys. On the other hand, not every slight or act that annoys is deliberate on the other side's part. Before responding, one needs to be certain that an act truly is a ploy. We believe that far too much time is spent devising or worrying about negotiation ploys. We reiterate: carefully prepared negotiators will rarely suffer from the other side's tricks.

J. Involve Mediators to Balance Power Differentials
Mediation is "facilitated negotiation." [FN410] In mediation, the parties retain the right to make their own decisions, but look to a mediator to help move the disputants to agreement through a process of prodding and cajolery. Although mediation occupies a central role in various "alternative dispute resolution" commentaries, [FN411] our focus lies in its ability to moderate power disparities in negotiations. Given that the parties typically are not bound to anything proposed in a mediation, one might assume that power shifts are unlikely to occur in this process. Once a party, however, has agreed to participate in a mediation, he or she has ceded power to the process and to the mediator. As one experienced mediator argues, "the mediator . . . has the *104 most power in the room," [FN412] and can use this power to move the parties to work out an agreement. The ways a mediator exercises power include: [FN413] 
. creating the ground rules
. choosing the topic for discussion
. deciding who may speak
. controlling the length of time each party may speak
. determining which party may present a proposal to the other
. interpreting what each party has said
. ending the negotiation, and
. writing down the agreed-to proposal
Because mediators control much of the process and can comment on each party's position, they are particularly well placed to discourage raw power plays, emotional outbursts, and deceptive ploys. This serves to equalize the parties' power. [FN414] In addition, mediators often can often help weaker parties understand the power they actually possess, thereby enhancing their leverage in the negotiation. [FN415] While this may not make the parties' power equal, it can shift it significantly in the weaker party's favor. Effective mediation can also help a weaker party become more realistic about what he or she seeks in a negotiation. This is typically done through a series of hypothetical questions such as "what if," "what about," "do you think," and "why do you believe." [FN416] These questions help parties rise above the emotions of the moment and to see the consequences of unduly stubborn positions.
Accordingly, one of the most difficult negotiations that one faces may be convincing a more powerful party to agree to have a dispute mediated in the first place. [FN417] To do this successfully, one should seek to persuade the other side that mediation is sought for grounds *105 other than evening out the power disparities. For example, one might argue that a mediator could add useful expertise in an area or that a mediator might expedite the process. Or, if negotiations to date have proceeded in a contentious manner, one might persuade the other side that a mediator will help reduce the level of acrimony in the process.

K. Form an Alliance Against the More Powerful Party
The adage that there is strength in numbers holds particularly true for negotiations. One way to equalize or exceed the power of a stronger party is to form an alliance with others who share an interest in working against the stronger party. [FN418] This principle extends from those who are friendly allies through those who dislike a common enemy only slightly more than they dislike one another. [FN419]
Organizing a coalition against a common adversary requires careful planning and openness, particularly if one is seeking allies from unlikely sources. For example, one may ask what the American Paper Institute, National Coffee Association, Milk Industry Foundation and American Council on Education ever had in common. The answer in this case is: opposition to "sewer user charges." At one time, all of these groups objected to the industrial cost recovery provisions of the Federal Water Pollution Control Act. Acting jointly, they *106 worked effectively to oppose the federal government's method of imposing charges. [FN420] In similar fashion, we suggest that those who face a powerful adversary in an upcoming negotiation consider whether it would be useful to organize a coalition against the other side. In particular, one needs to consider approaching even those with whom one does not have a good relationship if they might be inclined to put aside their hostility in the interest of facing a common enemy.
There is a step short of coalition building that one should consider in negotiating with a powerful opponent. Sometimes it helps to organize a team of negotiators or, at a minimum, to have a friend or colleague attend the negotiation as a source of advice and as an extra set of eyes and ears. In addition to providing valuable emotional support, teams can bring a measure of objectivity and fresh ideas to the negotiation. [FN421] Research suggests that teams produce better agreements, not so much because of the extra threat of power that they bring to the table, but rather because team members can identify overlooked ways of expanding the total value of the deal to both sides. [FN422]

L. Appeal to a Powerful Adversary's Sense of Justice and Fairness
People do not operate exclusively on the basis of economic efficiency, notwithstanding the economic models that would suggest otherwise. [FN423] Nor do most people act exclusively on the basis of pure, *107 brutal power. To the contrary, most individuals carry internal values, standards, and norms that govern how they interact with others and which limit their willingness to take advantage of particular situations. [FN424]
As we earlier discussed, moral power can function as effectively in negotiation settings as other, rawer forms of power. [FN425] The fact that one has the ability to overwhelm the other side does not automatically mean that one will do so. Appeals to fairness and justice can operate powerfully under the proper circumstances. [FN426] In fact, we suspect that most negotiations involve elements of moral appeals to a greater or lesser extent.
In some cases, virtually an entire claim rests upon a moral foundation. For example, fifty years after the end of World War II, a number of Nazi-era slave laborers have pressed claims for compensation against the corporations (or their successor entities) that "employed" them during the war. Given the passage of time, one might *108 consider these demands legally dubious, but the horror of the practice, as well as the moral stigma that companies would suffer from rejecting the claims, has led a group of roughly sixty-five companies to contribute to a 10 billion mark ($5.19 billion) fund to compensate the laborers. [FN427]

M. Use Weakness as a Source of Strength
Few things better illustrate the situational nature of power than the point that weakness can sometimes be a source of power. Weakness provides substantial leverage in several situations. First, a weak party with little or nothing to lose can bring a powerful weapon-indifference-to bear. For example, an indigent debtor faced with demands for payment by a creditor may convince the creditor to accept a settlement of pennies on the dollar by convincing the creditor that the debtor is "judgment proof," i.e., the debtor has few assets against which the creditor could execute a judgment. Second, the plight of a weaker party may trigger feelings of sympathy and concern in the stronger party. This may lead the stronger party to forbear from taking action against the weaker person. [FN428] We offer a somewhat unusual example to illustrate this point. In 1944, his health rapidly failing, President Franklin Roosevelt implored his daughter Anna to arrange a rendezvous with Lucy Mercer Rutherford, his lover from thirty years before. Although undoubtedly capable of thwarting a reunion and inclined to do so because of loyalty to her mother, Anna, upon reflection, eventually agreed to help. Why? As described by historian Doris Kearns Goodwin: 
Anna knew that her father's strength was failing and she understood how important it would be for him to enjoy some evenings that were, as she put it, "light-hearted and gay, affording a few hours of much needed relaxation." If seeing Lucy again provided the inspiration he needed to assuage his loneliness and *109 buoy his spirits, then who was she to sit in judgment? . . . At thirty-eight years of age . . . she was learning to accept his weaknesses and enjoy his strengths. [FN429]
Once again, one sees the situational nature of power. In this example, despite being arguably the most powerful person in the world, Roosevelt had to achieve his goal through weakness, not strength.
Third, weakness can trump a stronger party's power if the powerful party faces public criticism for taking action against the weaker. Publicity can often shift the balance of power when television and newspapers treat a powerful party's actions as exploitative. For example, during the Montgomery bus boycott by blacks during the mid-1950s, media coverage from across the country exposed the oppressive nature of segregation in the south, slowly leading to reform efforts. Moreover, the publicity discouraged white violence and emboldened the black boycotters, eventually leading the city government to accede to their demands. [FN430]
Finally, weakness can lead to desperate acts, which in turn may make coercive behaviors by powerful parties very costly-so much that the battle may not be worth it. [FN431] Rosa Parks, a black woman in Montgomery whose refusal to move from her seat to permit a white man to sit down triggered the historic boycott, had not sought a confrontation on the day that she was arrested. She was just tired and frustrated. As David Halberstam describes it: 
Perhaps the most interesting thing about her was how ordinary she was, at least on the surface, almost the prototype of the black woman who toiled so hard and had so little to show for it. She had not, she later explained, thought about getting arrested that day. Later, the stunned white leaders of Montgomery repeatedly charged that Park's refusal was part of a carefully orchestrated plan on the part of the local NAACP, of which she *110 was an officer. But that was not true; what she did represented one person's exhaustion with a system that dehumanized all black people. Something inside her finally snapped. [FN432]
In such acts of desperation by the oppressed are sometimes born mighty movements that forever shift the power dynamics of a community, a city, and, ultimately, a nation. It, therefore, should not surprise that they can easily change the dynamics of a negotiation.


VI. Bargaining With Weaker Parties: Advice For the Powerful

Those who have a power advantage in a negotiation face challenges of a different sort than those with less power. As a starting point, they may find dealing with a weaker party difficult because of the weaker party's natural hesitancy to negotiate from such a vulnerable position. They may also find weaker parties more inclined to lash out when pressed too hard. [FN433] Moreover, even if the stronger party can force an agreement on the weaker party, the stronger party may find the deal undermined and nitpicked after the parties have signed a contract. A short-run advantage may well turn into a long run disaster. [FN434]


