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The Florida Senate Judiciary Committee has approved a bill that would establish new confidentiality protections in pre-suit and voluntary family mediation proceedings over the next year, with an eye toward extending the new protections to all civil mediations. 

The Senate Finance and Taxation Committee also unanimously approved the bill, S.B. 1226 C1, on Feb. 28, and the legislation is likely to soon be approved by the full Senate, according to state officials. 

Sharon Press, director of the Florida Dispute Resolution Center, said the bill would "create both a privilege and confidentiality protections" that will be "tried out in family mediations with the intent of extending [the protections] to all civil cases next year." According to Press, Florida law currently provides that "confidentiality attaches with the court order of mediation," but "a lot of pre-suit mediation is going on" and "this bill would be a way to inspire people to use mediation if they know it will be confidential." 

The bill also contains "specific exceptions to the confidentiality protections" which represent "Florida's response to gleaning the best thinking from the Uniform Mediation Act," she said. The bill has a "pretty good likelihood of success because it came out of studies by two committees," and the "committees took the bill on and made it theirs," she added. 

Confidentiality Protections Detailed 

The bill provides new definitions for voluntary and pre-suit mediation and ties the new confidentiality protections to these new definitions. Voluntary mediation is defined as "mediation of any matters…if a court has not referred the matter to mediation but the parties agree to submit to mediation after the initiation of any legal proceeding," and pre-suit mediation is defined as "mediation of any matters… which are in dispute and for which the persons disputing the matters agree to submit to mediation before the initiation of any legal proceeding." 

According to the bill, its intent is to provide families a range of alternatives to litigation "in order to reduce the level of costly court intervention required to resolve disputes," and to assist families with "conflict dispute resolution" before and after court intervention. 

The bill provides that all written and oral communications or documents made or used in mediation are confidential and inadmissible in subsequent legal proceedings. Under S.B. 1226, "[a]ll oral or written communications or documents, including the written documents of a mediator, other than an executed settlement agreement, in a presuit or voluntary mediation proceeding shall be confidential and inadmissible as evidence in any subsequent legal proceeding, unless all participants to the presuit mediation or all parties to the voluntary mediation otherwise agree." 

Privilege Limited to Parties 

Under the bill, a privilege would be created for parties to a mediation or any other participant to refuse to disclose and prevent others from disclosing communications made during the course of a mediation, but this privilege does not extend to the mediator or counsel for the parties. The bill provides that "[e]ach participant to a presuit mediation or any party to a voluntary mediation has a privilege to refuse to disclose and to prevent another person from disclosing communications made during or for the purpose of mediation, except as provided in subsection." 

Exceptions to privilege and the confidentiality protections in the bill include communications regarding abuse or neglect of protected persons, evidence of threats or acts of physical violence, and professional misconduct, the bill says. Evidence that is otherwise admissible does not become inadmissible simply because it was used in mediation, the bill provides. 

Pilot Projects 

In order to test the efficacy of pre-suit and voluntary mediation and the new confidentiality protections, the bill provides for the establishment of pilot programs in family courts across the state under the direction of the Florida Supreme Court. 

According to the bill, the purpose of these pilot programs is to encourage the use of mediation prior to the filing of a formal suit, facilitate the court approval of mediated settlements, and minimize the need for court appearances when a settlement is amended. The pilot programs also are designed to encourage parties to use voluntary mediation and to encourage parties that would not otherwise be able to afford mediation of their dispute, the bill adds.

