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Despite fresh opposition from a handful of state bar associations, American Bar Association and Uniform Mediation Act drafting committee members say they are confident that the ABA House of Delegates will approve the act next week with the support of a large number of ABA sections and state delegations. 

Jose Feliciano, ABA Section of Dispute Resolution delegate to the ABA House of Delegates, said the chance for passage of the UMA by the ABA House of Delegates "looks good," particularly with nearly one dozen ABA sections co-sponsoring the uniform act before the ABA House of Delegates. 

According to Feliciano, having 11 co-sponsors for legislation before the House of Delegates "is a big number" and signals the act's likely passage, expected on Feb. 4. 
The act also will be supported in testimony before the House of Delegates by five former ABA presidents and the chairs of sections that are co-sponsoring the act, he said. 

Feliciano said there have been "some rumblings from state caucuses" in opposition to the act, but anticipated opposition from the caucuses of California and Florida may be less likely to materialize before the House. ABA and UMA drafting committee members have met with representatives from both caucuses in the hopes that the delegations would support the act before the ABA House, but "not present the act in their state," he added. 

In the past few weeks, the Pennsylvania and Texas Bar Associations have adopted formal positions in opposition to the act's adoption in their states, raising strong concerns that the act's intended mediation communication confidentiality provisions could be undermined by provisions that would pierce the veil of confidentiality in cases where a mediator fails to disclose conflicts of interest. The Maryland bar's dispute resolution section also has adopted a resolution in opposition to the act. 

Under the uniform act, which in large part is designed to harmonize confidentiality protections across the country, mediators and disputing parties would have a privilege to refuse to disclose and prevent other parties from disclosing protected communications in subsequent proceedings. However, Section 9(d) of the act would prevent a mediator from asserting the act's confidentiality privilege if he or she fails to comply with the act's conflict-of-interest disclosure requirements. 

In addition to the state bars, the International Academy of Mediators (IAM) has expressed similar concerns over this provision. On Jan. 28, the non-profit group of commercial mediators told drafting committee officials that it would not support passage of the act. 

The National Conference of Commissioners on Uniform State Laws approved the act last summer, and the drafters have since tried to assuage some of these concerns through comments to the act's legislative language, but those efforts have failed to sway IAM. 

The uniform act is scheduled for presentation to the ABA House of Delegates on the afternoon of Feb. 4 at the ABA's mid-winter meeting in Philadelphia. It is currently being considered by a handful of state legislatures, including South Carolina, Vermont, Oklahoma and Nebraska. 

Maryland May Be Swayed 

Although the Maryland state bar ADR section has announced its opposition to the act, K. King Burnett, president of NCCUSL, is from Maryland and may introduce the act before the ABA House and "try to persuade the Maryland delegation to vote in favor of the act," according to J. Michael McWilliams, ABA Section of Dispute Resolution council member and a Maryland state delegate to the ABA House of Delegates. 

McWilliams also expressed confidence that the act would pass, but he acknowledged that there is some uncertainty. The "unknown" is how much opposition will come from state delegations, and although the level of support "bodes well for the act . . . nothing is certain" until the vote, he said. 

Harry Mazadoorian, liaison to the Tort and Insurance Practice Section for the Section of Dispute Resolution, said it "looks good for passage" of the act, and he said the section's members and Connecticut delegates are "favorably disposed" to vote for passage of the act. 

