ABA House of Delegates Overwhelmingly Approves Mediation Act

Texas, Pennsylvania Bars’ Opposition Addressed Before Vote

February 5, 2002

By Staff Reporters, ADRWorld.com

The American Bar Association's House of Delegates on Feb. 4 approved the Uniform Mediation Act without any formal opposition, paving the way for more aggressive efforts to win passage for the act in state legislatures across the country.

The uniform act has recently come under fire from a handful of state and local bar associations, particularly Texas and Pennsylvania, who say the act does not go far enough in protecting confidential mediation communications from being disclosed in future  Click here for a printer-friendly version of this article. 

proceedings. But members of the act's drafting committee met with representatives of those bar associations over the weekend, and after extensive discussions they withdrew their opposition, according to Judge Michael Getty, chair of the committee.

The Uniform Mediation Act would create a privilege for mediators and mediation participants to refuse to disclose and prevent others from disclosing mediation communications in future proceedings. However, that privilege would be taken away when a mediator fails to disclose conflicts of interest. This provision led to the passage of formal resolutions of opposition by the Pennsylvania and Texas bar associations, as well as the International Academy of Mediators and the ADR section of the Maryland bar association.

The act's drafters attempted to address the concerns in comments to the act's substantive provisions, but opposition persisted until the drafters and state representatives met in advance of the Feb. 4 vote. Judge Getty said he was "very grateful that no opposition" was submitted to the ABA House of Delegates and that the act passed with "no record of dissent" from a state bar association or ABA section.

Robert C. Mussehl, chair of the ABA Section of Dispute Resolution, said he was "gratified" that the "hard work of the last five years" led to passage of the act by the ABA.

Prelude to Broader Action

The UMA in recent weeks has been introduced in the South Carolina, Vermont, Oklahoma, and Nebraska legislatures, and Getty said a broader effort to have the act considered across the country is now possible with the ABA's blessing. The National Conference of Commissioners on Uniform State Laws (NCCUSL), which led the drafting of the act and approved it last fall, usually waits for ABA approval before presenting an act to state lawmakers, Getty said.

NCCUSL will now "step up the pace of introduction" of the act in legislatures that are in session, Getty said, adding that Illinois may be one of the next states to begin considering the bill.

Getty also said that passage of the UMA is particularly important in Vermont in light of the Vermont Supreme Court's holding that there are no confidentiality protections for mediation communications absent statutory protections. Hearings are scheduled in the state legislature within the next two weeks, and it seems that the act "is on the fast track" in Vermont, he added.

