NOTES:  The Federal Court System

I. The Scope of Judicial Power 

a. Do judges make law?  

1. Statutes - 

2. Adherence to precedent – stare decisis – the rule of precedent

· Stare decisis exists throughout our legal system.  It means that judges have to abide by all previous decisions of their own courts and all rulings of superior courts.  It is not as binding as it seems however, because the Constitution itself is binding, not interpretations of it.  Therefore, previous decisions may be reversed. 

II. Creation of the Supreme Court

a. Constitutional Beginnings –   

b. Article III of the Constitution – original jurisdiction and appellate jurisdiction (the power to hear appeals from those cases already tried.)

The one issue on which it is clear is that the judicial power in the United States is vested in the one Supreme Court.  Those exact powers referred to would not be spelled out until Congress enacted the Judiciary Act of 1789.  

c. The Judiciary Act of 1789 – three tiered system of federal courts.
1.   At the top:US Supreme Court, originally staffed by a Chief Justice and five Associate Justices.  Congress is allowed to determine the size of the Supreme Court.  The size of the Court has varied over time, but since 1869, it has remained at nine seats.  Congress decides whether there will be national courts in addition to the one Supreme Court. 
2.  The lowest tier: district courts.  (One in each state with a few exceptions here and there)  Each district court bench was occupied by one judge whose job it was to act as the primary trier of cases arising under general federal jurisdiction. 
3. Between the Supreme Court and the district courts was an intermediate tier: three circuit courts where three judge panels decided both cases of original jurisdiction and those on appeal from the district courts.  Decisions of these circuit courts were only reviewable by the Supreme Court

d. Today – the hierarchy consists of :  

District Courts

· Actual workhorses of system; trial courts of original jurisdiction.  

· Each state has at least one district court and no state has more than four.

· There are 623 permanent district judges in 94 district courts

· District judges sit separately and hold court by themselves

· Hold the office for life and are appointed by the president and confirmed by the Senate

· Many of these cases involve citizens of different states and the judges apply the appropriate state laws.  They hear and decide cases involving crimes against the United States 

· The district judges are assisted by magistrate judges who look, sound, and act like judges but are appointed by the district judges to issue warrants for arrest, hold hearings to determine whether arrested persons should be held for action by the grand jury, and if so, set bail.  They preside over civil trials with the consent of both parties, over nonjury trials for petty offenses with the consent of the accused and may preside over jury selection for a felony trial.  

· District judges are bound by the appellate decisions of the appellate courts that review their decisions.  

Courts of Appeals

· The final decision of the district court is reviewable by a court of appeals.  The US is divided into 12 judicial circuits and each has a court of appeals consisting of 6 to 28 permanent judgeships.  Appeals courts normally hear cases in panels of three, but in some controversial cases all judges may be present.  

· Have only appellate jurisdiction

· These are powerful policy makers and only about 1% of the cases decided in the Courts of Appeals are ever heard reviewed by the Supreme Court.

State and Federal Courts

· Each state maintains its own judicial system who try all cases not within the judicial power of the national government.

· The Supreme Court is the only court that may review decisions of the state court and it may do so only under special conditions.  

Prosecution 

Defense

The Legal Services Corporation is somewhat controversial:

Republicans would like to abolish it and have slashed its funding by 25%.  They have barred it from filing class action suits on behalf of prisoners, illegal aliens, and people evicted from public housing for alleged drug activity, also from litigating abortion or redistricting issues and from challenging the legality of state and federal welfare laws.  The Legal Services Corporation is thus limited to suing landlords, employers, and husbands or wives in traditional legal battles.

Democrats would fund the Legal Services Corp. more adequately and would allow it to use class actions suits to challenge the status quo.  Some legal aid lawyers have challenged the restrictions against class action as being unconstitutional.  

The Politics of Judicial Selection

The selection of federal judges has always been a very political process.  It makes a difference who serves on the federal courts- a difference in how the Constitution is interpreted and how goods and services and values are distributed.  

· The president selects federal judges with the advice and consent of the Senate

This is actually a very complex bargaining process.  The participants of this process are the candidates, the president, key members of the Department of Justice, the senators, the Standing Committee on the Federal Judiciary of the American Bar ( George W. Bush has decided to skip their evaluation.  The charge from conservatives is that the Bar group is too liberal.), party leaders, and in an increasing capacity, interest groups.

· Recent presidents have been much more involved in the process.  

· President submits the names to the Senate;  if negotiations become deadlocked the judgeship could remain vacant for years.

· The American Bar’s contribution
· Senate Judiciary Committee and full Senate

· Politicized process
· Presidents almost always nominate from their party.

Carter – 

Reagan -  

Clinton - 

The Role of Ideology

· Ideology is important.  
· Supreme Court appointments are the most critical. 
FDR

Eisenhower

Reagan

The Role of Judicial Philosophy – Strict Constructionist vs. Loose Constructionists

· How the candidates interpret the Constitution is very important.  
· Judicial restraint – 
· Judicial activism – 
· Prior to 1937, judicial restraint was the battle cry, of liberals who objected to judges interpreting due process clauses of the 5th and 14 amendments to strike down many laws passed to protect labor and women and to keep the national and state governments from regulating the economy.  By the time of Nixon, Reagan, and Bush the shoe was on the other foot and they were the proponents of judicial restraint.  

Judicial Longevity and Presidential Tenure

· Ideology and judicial philosophy not only affect the presidents’ nominations, but also affects when sitting judges choose to retire. 
· Chief Justice Warren Burger 

· Liberal justices William Brennan and Thurgood Marshall

Reforming the Selection Process

· The televised hearings for Robert Bork and Clarence Thomas aroused considerable criticism at the rancor of the questions and interrogation of the candidates.  

· Experts have agreed that judicial appointments could not and should not be made free of political considerations, but recommended that an attempt be made to constrain the partisan politics surrounding the confirmation process for Supreme Court justices.

· Recommendations for change include:

a.  

b. 
· It’s unlikely that the reforms will happen.  Presidents don’t want to limit their discretion in choosing judges, and their political opponents are not likely to abandon their concern about the judicial views of the presidential nominees.  

· Partisan politics affects the numbers of judgeships.  

How the Supreme Court Operates

· In session from the first Monday in October through the end of June.

· Listen to arguments for about two weeks and then adjourn for two weeks to consider the cases and write their opinions.

· By agreement, six justices must participate in each decision.

· Cases are decided by a majority

· At 10:00 a.m. on the days the SC sits, the eight justices and the chief justice, dressed in their robes, file into the Court.  As they take their seats ( arranged according to seniority with Chief Justice in the center) the clerk of the Court introduces them.  Those present are asked to stand when the justices enter, are seated and counsel take their places along tables in the front of the bench.  The Department of Justice attorneys are on the right .  

· Dress and ceremony are all part of the ritual of the Court.

Which Cases Reach the Supreme Court?

· Rules for appealing a case to the Supreme Court are established by act of Congress

· Today most all appellate cases come to the Court by means of a writ of certiorari (a formal request to bring the case to the Supreme Court)

· Supreme Court has control of its agenda and decides which cases it wants to consider.  In recent years the justices have closely reviewed and issued signed opinions in less than 100 of the thousands of cases presented to them.  In 1992, the number reached 7,233.

· They will review a case only if it has broad public significance.  

· The Court accepts cases under the rule of four.  If four justices are sufficiently interested in a petition for a writ of certiorari, the petition will be granted and the case brought forward for review.  Denial of the writ of certiorari does not mean the justices agree with the decision of the lower court, nor does it establish precedents.  They may not wish to become involved in an extremely controversial issue or believe that it is best decided at the lower court level.  The Court itself may be too divided to take a stand on the issue.

Terms:  

Original jurisdiction – the site of the first hearing of a case

Grand jury- comprised of 12-23 persons, who in private, hear evidence presented by the government to determine whether persons shall be required to stand trial.  If so, an indictment is issued.

Petit jury – the jury for the trial of a civil or criminal action

Class action suit – a small number of persons are allowed to represent all other persons similarly situated – they represent all those who were wronged.

Defendant – those charged with a crime

Plea bargain – defendant pleads guilty in return for a lesser sentence.

THE FEDERAL COURT SYSTEM

                                                                                     


CIVIL RIGHTS AND LIBERTIES

What we now know as the Bill of Rights began in 1789 as seventeen amendments (House adopted) and was then reduced to twelve by the Senate.  Ten were later ratified by the states on December 15, 1791.  

The Bill of Rights may be subdivided into two categories:  civil liberties and civil rights.

Civil liberties are defined as protections of citizens from improper government action.  When adopted in 1791 the Bill of Rights was seen as guaranteeing a private sphere of liberty free of governmental restrictions.

The distinction between civil liberties and civil rights is difficult to draw.  Both involve the federal government’s relationship with individuals.  

CIVIL LIBERTIES refers to the freedoms guaranteed in the Bill of Rights (there are also some located within the text of the Constitution)

CIVIL RIGHTS usually refers to the notion of equality of rights for all people regardless of race, sex, ethnicity, religion, sexual orientation, etc.

In practice, they are closely linked.  The pursuit of civil rights however,  sometimes conflicts with civil liberties

Most of the civil liberties in the Constitution are short in length and broad in scope. A few, particularly the Nineth and Tenth are so vague that we still have not reached a consensus about what they mean.  
According to Jefferson, “a bill of rights is what people are entitled to against every government on earth… the emphasis being on citizen against government.  

The Bill of Rights is a bill of liberties because the amendments focus on what government must not do.  

For example:

1. “Congress shall make NO law…”   (I)

2. “the right to …bear Arms, shall NOT be infringed”  (II)

3. “NO soldier shall …be quartered…”  (III)

4. “NO warrants shall issue, but upon probable cause…”  (IV)

5. “NO person shall be held to answer…unless on presentment or indictment of a Grand Jury….”   (V)

6. “Excessive bail shall NOT be required…nor cruel and unusual punishments inflicted.”  (VI)

THE BILL OF RIGHTS IS A SERIES OF “THOU SHALT NOTS”

  Some of these restraints are substantive (putting limits on WHAT the government shall and shall not have the power to do – such as establishing religion, quartering troops in private homes, or seizing private property without just compensation. Other restraints are procedural, dealing with HOW the government is supposed to act.  The best known procedural rule is that “ a person is presumed innocent until proven guilty”

The Bill of Rights literally applies only to the national government.  The people were confident that they could control their own state officials  and most of the state constitutions already had a bill of rights, therefore, the national bill of rights was not thought to be necessary.  It was the new and distant national government that they feared most.  These fears turned out to be largely misdirected.  The National government has shown less tendency to curtail civil liberties than have state and local governments.  Until recently, the state governments have not used the bills of rights to protect civil liberties.  

The Fourteenth Amendment does apply to the states and after its ratification, many believed that the due process clause  limits states in precisely the same way as the Bill of Rights does the national government.  At the very least, the 14th amendment should protect freedom of speech.  

For decades the Supreme Court refused to interpret the 14th amendment in this way.  It finally did do so in 1925 in Gitlow vs. New York.  Gitlow was a revolutionary decision.  It began the process of nationalization of the Bill of Rights.  For the first time the U.S. Constitution protected freedom of speech and press from abridgement by the state and local governments.  By the 1940’s other aspects of the 1st amendment had been brought within the scope of the 14th amendment.  

Beginning in the 1930’s and continuing at an accelerated pace in the 1960’s the Supreme Court selectively incorporated provision after provision of the Bill of Rights into the Due Process clause.  Today the 14th amendment imposes on the states all the provisions of the Bill of Rights except those of the 2nd, 3rd, 7th, and 10th and the grand jury requirements of the 5th amendment.  

Civil rights are obligations imposed on government by the equal protection clause of the 14th amendment (did not become part of the Constitution until 1868)

These obligations include taking positive action to protect citizens from the illegal actions of other citizens and governmental agencies.  

THE NATIONALIZATION OF

 THE BILL OF RIGHTS

	Year                 Guarantee and Amendment                                          Case

	

	1897

Eminent domain ( V)
                Chicago, Burlington, & Quincey Railroad v  Chicago

	1925

Freedom of Speech ( I)

   Gitlow v New York

	1931

Freedom of Press  (I)

   Near v Minnesota

	1932 Right to Counsel in                       Powell v Alabama
In Capital Cases (VI)

	1934

Free Exercise of Religion (I)       Hamilton v Regents of the Univ. of California

	1937

Assembly and Petition  (I)          DeJonge v. Oregon

	1947

Establishment of Church           Everson v. Board Education .of Ewing Township


And State (I)




	1948 

Public Trial
 (VI)  

 In re Oliver

	1949

Unreasonable searches                Wolf v Colorado


and Seizures (IV)




	1961

Exclusionary rule (IV)

  Mapp v Ohio

	1962

Cruel and Unusual 

 Robinson v California


Punishment ( VIII)



	1963

Right to Counsel                          Gideon v Wainwright


in all Criminal Cases (VI)

	1964

Compulsory 


Malloy v Hogan


self-incrimination (V)

	1965

Confrontation of 

Pointer v Texas


Witnesses (VI)

	1965 Right of Privacy ( I,III,IV, V)        Griswold v Conn.

	1966 Trial by Impartial Jury ( VI)       Parker v Gladden

	1967 Right to a Speedy Trial ( VI)      Klopfer v North Carolina

	1968 Jury Trial in Nonpetty               Duncan v Louisana
                           Criminal Cases (VI)



	1969             Double Jeopardy ( V) 

Benton v Maryland

	1972

Right to Counsel in all

Argersinger v Hamlin


Cases Involving a Jail Term (VI)


Strict vs. Loose Construction 
Some people believe in interpreting the Constitution in light of the original intent of the founders.  

ORIGINAL INTENT is the theory that the Constitution should be interpreted by combing the historical record to learn what the founders intended when they adopted the specific words in the Constitution and the Bill of Rights.  

Using original intent limits a judge’s discretion in deciding what the Constitution means by requiring legal challenges to be settled on the basis of what the founders meant, not what a judge might think is reasonable or justified.

Another name for this method of interpretation is the strict constructionist view

PROBLEMS WITH INTERPRETATION BY ORIGINAL INTENT

1.  

2.  

3.  

The decisions about the extent of our civil liberties rests in the end with our governmental institutions.  Congress, the president, and state governments have, over time taken a number of important steps to protect and extend civil liberties.  The Supreme Court has had an especially important role in defining civil liberties.  The Constitution is basically what the Court says it is.  

When the Bill of Rights was adopted it applied only to the relations between the federal government and the people.  Many states incorporated into their state constitutions similar rights.  

FREEDOM OF SPEECH

The founders believed that the health of a democracy rested on the ability of its citizens to speak their minds without fear of government reprisal.  

In spite of this Congress has passed some laws outlawing or limiting certain speech, and the Supreme Court has upheld many of these limitations.  There are limits on what business advertisers can say in their ads (truth - in - advertising laws) 

As you move from discussion of commercial speech to political speech, the Court in the last fifty years has looked more and more skeptically on laws that infringe on the freedom of speech.

Freedom of Speech became an issue early in our history.  The Alien and Sedition Acts (1798) were passed to make it illegal for anyone to write, speak, or publish defamatory statements about the government.  The main motive behind the passage of the acts was political. The Federalists, the party in control of government wanted to destroy the Democratic-Republican oppostion party.  Nine people were eventually tried and convicted under the act.  As a political move, passage backfired on the federalists because it rallied support behind the Democratic - Republicans.  Thomas Jefferson defeated Adams and one of his first decisions as president was to pardon all those convicted under the acts.

The lower federal courts upheld the acts even though they conflicted with the First Amendment. The Supreme Court never heard a direct challenge to their legality.  A 1964 case did finally call the acts unconstitutional.  

NOTES ON FREEDOM OF EXPRESSION

The First Amendment

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or of the right of the people  peaceably to assemble and to petition the Government for a redress of grievances.

Freedom of Speech and Press

Is often called the “preferred freedom” because it is integral to the politics of constitutional democracy.  Campaigns, elections, and government accountability would have little value without free and uncensored exchanges of opinion.  

The broad protection accorded freedom of speech and press today is a product of Supreme Court rulings in only the past forty years.  Prior to Gitlow v New York (1925) the First Amendment did not apply to the states, only to the national government.  Therefore censorship of unpopular and subversive ideas was common.  Before the Civil War, abolitionist literature was confiscated and burned by authorities in both the North and the South.  Thereafter many states passed laws forbidding obscene and indecent publications, a category that was interpreted to include such now classic works as James Joyce’s Ulysses, Henry Miller’s Tropic of Cancer and Theodore Dreiser’s An American Tragedy.  Beginning in the 19th century, fears of the spread of subversive ideas and doctrines – anarchism, socialism, communism – led to a rash of prosecutions during WWI and again during WWII.  

During the 19th century, the Amendment required only that there be no prior restraint in publications.  In other words, no censorship before publication.  this did not protect after publication.  Books could be banned and newspapers closed.  Also individuals could be prosecuted for seditious libel – for defaming or criticizing the government or its officials.

Just a few years after adoption of the Bill of Rights, the Federalist Congress passed the Sedition Act of 1798 making it a crime to “utter false, scandalous and malicious” statements about the government.  It did so in order to silence its Jeffersonian critics.  A number of people were prosecuted but after his election in 1800, President Jefferson pardoned each person who had been convicted under the act and it expired in 1801.  

Later, during WWI, Congress passed the Espionage Act of 1917.  In Schenck v. US (1919) the Supreme Court upheld the conviction of Charles Schenck under the Espionage Act for urging resistance to the draft and distributing antidraft leaflets during WWI.  Schenck’s antidraft speech at a time of war was found to be a “clear and present danger”.  

In the 1920’s the Court was unwilling to go along with Justice Oliver Wendell Holmes “clear and present danger test” and relied instead on the common law “bad tendency” doctrine.  Under this doctrine, the test used by the Court was whether speech tends to corrupt public morals, incite crime, and disturb the public peace.  In 1925, the Court upheld the conviction of Benjamin Gitlow under New York’s criminal anarchy statute.  (Gitlow published a book calling for a Russian type revolution in New York) the Court maintained that as long as the law against it was reasonable, subversive speech could be punished.  

Once the wartime hysteria subsided, the Court went back to greater protection of free speech.

After WWII, with the beginnings of the Cold War, censorship again became the norm with the passage of the Alien Registration Act of 1940 (Smith Act)   the first federal legislation limiting free speech since the Alien and Sedition Act of 1798.  The ruling came with the case of Dennis v US (1951) in which the court upheld the convictions of eleven leaders of the American Communist Party for advocating the overthrow of government, even though they had not done anything illegal other than teach and advocate communism.  The majority of the justices reinterpreted the “clear and present danger test” One of the dissenters was Justice Hugo Black from Alabama who summarized his position as follows:


I read “no law abridging “ to mean NO LAW ABRIDGING.  

The court gradually expanded First Amendment protections in a series of rulings beginning in the late 1950’s.  By 1969, in the case of Brandenburg v Ohio, it took the position that only the advocacy of immediate, violent, and illegal acts  may be subject to prosecution.  

Charles Brandenburg, the leader of a Ku Klux Klan group had been arrested for advocating terrorism.  Standing before a burning cross he had addressed a small rally of hooded klansmen 

(some with firearms) declaring that if the president, Congress, and the Supreme Court continued to suppress the white Caucasian race, there might have to be action taken against them.  

Speech that has redeeming social value because it addresses matters of public concern is now fully protected.  Even speech that threatens national security is protected.  In 1971, the court rejected the Nixon administration’s attempt to prevent the New York Times (and the Washington post) from publishing excerpts from the Pentagon Papers, a 47 volume documentary history of America’s involvement in the war that had been classified top secret.  In the ruling the court maintained that the government “carries a heavy burden of justifying its attempts at censorship.”

Today we argue over what speech has redeeming value and more than 30 states have in the 1980’s and 90’s passed laws prohibiting hate crime and hate speech.  St. Paul Minn. Made it illegal to place on public or private property a burning cross, swastika, or other symbol likely to arouse, anger, or alarm others on the basis of race, color, creed, religion, or gender.  The law was challenged in 1992 ( R.A.V. v City of St. Paul, Minn.) the Supreme Court ruled that the ordinance violated the First Amendment because it punished certain kinds of speech on the basis of their content.  

The Court did however in 1993 uphold laws that give defendants longer prison terms if they commit crimes that are determined to have been motivated by racial, religious, or gender bias. 

UNPROTECTED SPEECH

Historically there have been only four categories of unprotected speech:  obscenity, libel, and slander, fighting words, and commercial speech.  

Obscenity has been subject to government censorship for centuries but defining what is obscene has been a persistent problem.   In Roth v US (1957), Justice Brennan announced that whether an average person, applying contemporary community standards to the dominant theme of the material as a whole appeals to prurient interests, it is obscene.  One justice later said, “I know it when I see it.”

In Miller v California the Court stipulated three tests for judging obscenity:

Libel and Slander 

In legal terms, libel is false statement of fact about a person or defamation of his or her character by print or by visual portrayal on television. Slander is defamation by speech.  Both damage an individual’s reputation by holding the person up to contempt, ridicule, and scorn, and both may be subject to civil suits.

Fighting Words

Fighting words are those “words which by their very utterance inflict injury or tend to incite an immediate breach of the peace”

In Cohen v California (1971) the Court ruled that words must be “personally abusive epithets which, when addressed to the ordinary citizen, are, as a matter of common knowledge, inherently likely to provoke violent reaction”

Symbolic Speech

In 1965, Mary Beth Tinker and her Brother John were suspended from school in Des Moines, Iowa for wearing black arm bands to signify their protest of the Vietnam War.  The Supreme Court held in Tinker v Des Moines Independent School District, that the suspension violated the Tinker’s First Amendment rights.

Later in 1984, at the Republican National convention, Gregory Johnson set a flag on fire to protest nuclear arms build up.  The court found that the state law prohibiting the burning of the flag was unconstitutional (TEXAS v JOHNSON, 1984)  it was symbolic speech not action.

Most recently Congress attempted to pass legislation making it illegal to burn the flag.  Though popular with the general population, the legislation failed due to the expectation that it would be found unconstitutional as a violation of the First Amendment.

The doctrine is not specific however for the court found in US v. O’Brien 1968 that the burning of the draft card was not protected.  

Time Line of First Amendment Cases

	Year
	Case
	Description

	1798
	Sedition Act
	Made it a crime to “utter false and scandalous, and malicious statements about the government

	1917
	Schenck vs US
	Court upheld the conviction of Charles Schenck under the Espionage Act for urging resistance to the draft and distributing anti-draft leaflets

	1925
	Gitlow vs. New York
	Upheld the conviction of Benjamin Gitlow for publishing a book calling for a Russian-type revolution in New York

	1931 
	Near vs. Minnesota
	Court addressed the constitutionality of prior restraint (the censoring of the press prior to publishing ) Near was going to publish Anti-Semitic literature

	1951
	Dennis vs. US
	Court upheld the conviction of 11 members of the American Communist Party for advocating the overthrow of the US government, even though they had done nothing except teach and advocate Communism.

	1957
	Roth vs. US
	Court established the average person “obscenity” test

	1964
	New York Times vs. Sullivan
	City commissioner in Montgomery, Al. sued the New York Times for having printed an advertisement that condemned the way the police in Montgomery treated civil rights protesters

	1965
	Brandenburg vs. Ohio
	Court found that the law under which the Klan leader was convicted was unconstitutional and created the incitement standard for expression

	1971
	Cohen vs. California
	Court ruled that words must be “personally abusive epithets which when addressed to the ordinary citizen, are as a matter of common knowledge, inherently likely to provoke violent reation.”

	1971
	US vs. Nixon
	Protected the reporting of the New York Times and Washington Post when they published the Pentagon Papers

	1973
	Miller vs. California
	Court established a three-part obscenity test

	1984
	Texas vs. Johnson
	The burning of the flag was ruled to be symbolic speech and therefore constitutional

	1992
	R.A.V. vs. City of St. Paul, MN
	Court ruled that the ordinance prohibiting certain kinds of hate speech was unconstitutional

	1993
	Hate Crimes Legislation Act
	Court found that the legislative act extending the prison terms of individuals who commit hate crimes was constitutional
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