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INTRODUCTION  

“Freedom from discrimination based on sexual orientation is surely a fundamental human right in any great democracy, as mush as freedom from racial, religious, gender, or ethnic discrimination,”
 remarked Ms. Coretta Scott King, widow of Dr. Martin Luther King Jr.
  

This paper seeks to examine the arguments for and against this proposition in a global and local context. Accordingly, it is pertinent at this stage to define the key terms in the title so as to demarcate the ambit of this research paper.  

In the Caribbean context, the learned author, Rose-Marie Belle Antoine, in her seminal text, Commonwealth Caribbean Law and Legal Systems, says this of the constitution. 

“The constitution can be defined as a body of law containing the rules which determine the direction of the State, including the manner in which the State is organised and the body of fundamental principles according to which the State is governed. It is authority base from which a rule of law originates and derives its authority or validity.”
 

The constitution of the Co-operative Republic of Guyana is found in the Constitution of the Co-operative Republic of Guyana Act 1980.

Discrimination is defined by Article 149(2) of the Constitution of the Co-operative Republic of Guyana Act 1980 as “…affording different treatment to different persons attributable wholly or mainly to their respective descriptions…” on certain bases  “…whereby persons of one such description are subjected to disabilities or restrictions to which persons of another such description are not made subject or are accorded privileges or advantages which are not afforded to persons of another such description.”  Put simply, discrimination means subjecting persons of a particular description to disadvantages or denying them advantages that persons of a different description are not subject to or able to access, respectively.  

Carl Wellman defines the term ‘fundamental human right’ as “…a cluster of ethical liberties, claims, powers and immunities that together constitute a system of ethical autonomy possessed by an individual as a human being vis-à-vis the state.”
 Basically, these rights are the claims that a citizen can make against the state. Article 40 of the Constitution of the Co-operative Republic of Guyana Act 1980 defines what these fundamental rights are and Articles 138 – 154 provide for the protection of these rights.  

The term sexual orientation refers to innate sexual attraction.
  Thus, By definition, the term sexual orientation does not only refer to same-sex and both-sex orientation. Therefore, a clause that prohibits discrimination on the grounds of sexual orientation would also protect heterosexuals. Nonetheless, it is the underlying assumption of this research paper that it is citizens of a same-sex or both-sex orientation, specifically gay, lesbian, bisexual and transsexual Guyanese, who are being discriminated against since they are the perceived minority. As such, the arguments presented are framed with this assumption in mind.

The concept of homosexuality appears prevalently in this research paper and is therefore also susceptible to definition. Homosexuality simply means sexual and affectional attraction to a member of the same sex.
 

Within these definitions in mind, Chapter 1: The Local Maelstrom gives the background in which the local debate on including non-discrimination on basis of sexual orientation as a fundamental human right in the constitution took place. Chapter 2: Scientific and Sociological Perceptions examines the various theories of homosexuality. Chapter 3: Religious Dogma from the Three Faiths critically analyses the religious propositions for and against homosexuality. Chapter 4: From a Jurisprudential Standpoint applies the pertinent theories of jurisprudence to the issue. Chapter 5: The Global Trend towards Articulation examines the position in international human rights law. In the Conclusion, the researcher reiterates the main submissions in this paper. 

Chapter 1

The Local Maelstrom 

A number of far-reaching changes to the constitution were proposed when the National Assembly on January 4, 2001 approved amendments entrenching various fundamental rights. These included, inter alia, the prohibition of discrimination on the basis of sexual orientation. The amendments were unanimously approved by a 55-0 majority and were contained in a bill titled the Constitution (Amendment) (No.5) Act, 2001, which had been the subject of consultation among the parliamentary parties before it was tabled.
 The bill was also based on recommendations from the Constitution Reform Commission.
 The Christian, Islamic and Hindu communities were represented on the Commission.

Article 149 of the Constitution provides that:

(1) “Subject to the provision of this article –  

(a) no law shall make provision that is discriminatory either of itself or in its effect; and

(b) no person shall be treated in a discriminatory manner by any person acting by virtue of any written law or in the performance of the functions of any public office or any public authority.” 

By section 15(a) of the Constitution (Amendment) (No. 5) Act 2001,
 the constitutional definition of discrimination is expanded to include “affording different treatment to different persons attributable wholly or mainly to their or their parents’ or guardians’ respective descriptions by… sexual orientation…” and other notable bases.
  

Nevertheless, previously-enacted legislation which seems prima facie discriminatory to homosexuals would still remains in force subject to such modifications, adaptations, qualifications and exceptions as are necessary to bring them into conformity with the Constitution under section 7(1) of the Constitution of the Co-operative Republic of Guyana Act 1980. As such, it would be interesting to see how the courts would modify section 351 of the Criminal Law (Offences) Act Chapter 8:01, which seems prima facie discriminatory to gay men, if the bill becomes law.  This section states as follows: 

“351.  Any person who in public or private commits or is a party to the commission or procures or attempts to procure the commission by any male person of any act of gross indecency with any other male person shall be guilty of a misdemeanour and liable to imprisonment for two years.” 

On January 25, 2001, it was reported that “the bill banning discrimination against persons based on their sexual orientation is to be sent back to Parliament for review following the maelstrom over whether it would in effect legalise homosexual relations.”
 The President did not assent to the bill and so it is therefore not law. Representatives of the three main religious groups, the Christians, Hindus and Muslims, and three parliamentary parties attended a meeting at the Office of the President, called by His Excellency, on January 24, 2001 and agreed that the bill should be sent back to the National Assembly for its reconsideration.
 

In returning the bill to the Speaker of the National Assembly, the President is required to indicate his reasons for so doing according to Article 170(3) of the Constitution. If it is not amended and is returned unaltered after a two-thirds vote by the Assembly, the President is required to assent to it within 90 days of its presentation under Article170 (5), as amended by section 8 of the Constitution (Amendment) (No. 4) Act 2000. 

Fazeel Ferouz, a representative of the Moslem community, said that he had been thankful for the opportunity to discuss the way forward.
 He said that the amendment in question was disturbing to his community and the society at large and that his organisation would be working with the parties to get the amendment changed to its satisfaction.
  

Chandra Gajraj, who represented the Hindu community at the meeting, said that she was not convinced that the amendment, which she supported, would legalise homosexuality.

 President Jagdeo is reported as saying that he did not assent to the bill in order that the religious bodies could have a chance to lobby parliamentary parties and that he recommitted the bill so that the parties could revisit it to see if the concerns expressed by the religious bodies could be addressed.
 

 Chairman of the Guyana Council of Churches, Bishop Juan Edghill was reported as stating that while his Council was supportive of legislation prohibiting discrimination on the basis of sexual orientation, it did not want the ban to be enshrined in the Constitution as a fundamental right.
 Bishop Juan Edghill cautioned that the position being advocated by the Guyana Council of Churches was not a campaign of hate against homosexuals, whom he said the church welcomes with open arms.
  

In a newspaper editorial, Bishop Singh expresses the support of the Roman Catholic Church’s support of the amendment in these words:

“…the issue is one of discrimination against people who are homosexuals and not against homosexuality itself. We need to remind ourselves that as Christians we are called to oppose every kind of discrimination against persons.”
  

Chapter 2

Scientific & Sociological Perceptions of Homosexuality

Throughout history homosexuality has existed in most societies. The ancient Greeks had not only accepted homosexuality but also considered it to be an ideal relationship probably because ancient Greek men considered women inferior.
 They believed that only men could fulfill the role of a true friend or lover.
 

Until the early 1970s, the American Psychiatric Association classified homosexuality as a mental illness.
 However, that designation was dropped amid increased political activity and efforts by homosexuals to be seen as individuals exercising a different sexual preference rather than as aberrant personalities.
  

The 19th century psychologist, Richard von Kraft-Ebino, thought homosexuality originated in heredity whereas Sigmund Freud, who is considered to be the father of modern psychology, defined homosexuality as a result of conflicts of psychosexual developments including identification with the parent of the opposite sex.
    

Other notable explanations for the cause of homosexuality have been posited or reiterated by a number of scientists and sociologists in recent times. 

In 1991, Dr. Simon Le Vay, a biologist at the Stalk Institute for Biological Studies in California, USA, published research indicating that variations in sexual orientation may be the result of differences in brain structure. He found that in homosexual men part of the anterior hypothalamus - a brain region that governs sexual behaviour - has the anatomical form usually found in women.
 

Le Vay’s findings build on Swaab’s discovery in brain research, reported in 1990, of the first known structural difference between the brains of homosexual and heterosexual men.
 Swaab found that the suprachiasmatic nucleus (SCN) – a part of the brain that governs daily rhythm – is twice as large in homosexual men as is typical in heterosexual men.
 This area of the brain is dependent on testosterone levels before and immediately after birth.
  

Based on her research in the field of psychoneuroendocrinology, Witelson proposes that the brain is a mosaic of areas that may respond to sex hormones at various times during early development.
 Unusual levels of sex hormones at any given time may switch the development of susceptible brain areas, which may influence sexual orientation.
 

Arguments against the proposition put forward by Dr. Le Vay and others that link brain structure and homosexuality have been refuted on the grounds that a number of different factors, environmental, anatomical, social and personal, are at work in determining sexual preference.
 

The failure of science to identify any sexual expression that can be empirically demonstrated to be of itself detrimental to full human existence has formed the basis of the belief that there isn’t anything that will happen in a laboratory that will provide us with answers. 

Since Alfred Kinsey’s work in the late 1940s, which theorised that people stabilize some where on a continuum between heterosexuality and homosexuality, social scientists have proposed many theories to explain sexual orientation.
 These include: -  

· The Biological Theory: The level of testosterone (a chemical substance associated with physical aggressiveness, activity, competitiveness and increased sex drive) in boys at puberty forms the basis of the biological explorations of sexual orientation.
 Sociologists, J. Money and P. Tucker, suspect that an imbalance of these hormones causes homosexuality.

· The Social Theory: In some cultures, the Siwan tribe of Africa for instance, males are expected to become involved in homosexual activity.
 Some theorists believe that for some sex play with someone of the same sex may feel good and they continue that activity.
 Although this play does not necessarily lead to homosexuality, it may later be incorporated into same-sex orientation.
   

· The Learning Theory: Behaviourists believe that homosexuality is the result of negative heterosexual experience.
 They believe that we are all born sexual, not homosexual or heterosexual, and that we respond to anything that feels good.
 According to these behavioural theorists, homosexuality is normal sexual behaviour attached to the stimulus of same-sex partners.
 The behaviour is learned either by reward stimulating that behavioural pattern or punishment associated with the opposite behavioural pattern.

· The Psychodynamic Theory: The neurotic relationship between parents and children may have an effect on sexual orientation.
 Psychodynamic theorists believe that we are all pansexual (aroused by both sexes) and during the course of life we all go through both homoerotic and heteroerotic stages. Conflicts or fixations at key stages of development can result in a homosexual orientation.
 Bell, Weinberg and Hammersmith conclude that family backgrounds hold little or no effect on a person’s sexual orientation since, as studies have shown, both ‘neurotic’ and loving families produce homosexual and heterosexual children.
 Bell and his fellow researchers deem the ‘learning theory’ mythical.
 They noted that traumatic events caused pain for both gay and non-gay people but it did not cause them to change their sexual orientation since being gay or lesbian does not mean being angry with people of the opposite sex.
 It simply means being attracted to people of the same sex.

The oppression of sexual minorities is a global phenomenon. The oppression operates through what Michel Foucault would call the power knowledge complex wherein discourses about sex produce the homosexual in pathological terms.
 

“The machinery of power that focussed on this whole alien strain did not aim to suppress it, but rather to give it an analytical visible and permanent reality: it was implanted in bodies, slipped in between modes of conduct and made into a principle of classification and intelligibility, established as a raison d’être of and a natural order of disorder.”
  

As Foucault famously put it: “the sodomite was a temporary aberration, but the homosexual was a species.”

Chapter 3

Religious Dogma from the Three Faiths

In Guyana, the major religions are Christianity, Islam and Hinduism. As such, the propositions advocated for and against prohibiting discrimination on the basis of sexual orientation in the Guyana Constitution are based on religious dogma from these three faiths. 

Christianity

The view of Roman Catholicism is that homosexual desires are not in themselves sinful.
 These desires become sinful “until a person acts upon them, either by acting out the desire or by encouraging the desire and deliberately engaging in fantasies about acting it out.”
 

In the Bible, there are quite a number of passages that seem to condemn homosexuality. However, modern-day theologists have challenged traditional interpretations labeling them as misrepresentations and distortions.

 In Genesis 19, it is recorded that two dark angels in disguise visit the city of Sodom and are offered shelter by Lot. During the night, the men of Sodom demanded, according to Genesis 19: 5, “…where are the men which came in to thee this night ? Bring them unto us, that we may know them.” “Know” in this verse is interpreted to mean to know carnally. Lot offered hi two virgin daughters in place of his guests, but the men of Sodom rejected the offer, preferring homosexual sex over heterosexual sex (Genesis 19:8-9).  The angels blind the men of Sodom. Lot and his household escape, and the town is destroyed by fire. Jude 7 describes that Sodom and Gomorrah “acted immorally and indulged in unnatural lust.”

It is argued that there is no valid reason to assume that “know” meant carnal knowledge:

“The Hebrew verb “to know” occurs 943 times in the Old Testament, but refers to carnal knowledge only ten times…the Greek word chosen to translate it in this verse clearly means “to make the acquaintance of” with no sexual connotation.”  

Jesus himself apparently believed that Sodom was destroyed for the sin of inhospitality. In Ezekiel 16:49-50 the Sins of Sodom are enumerated and homosexuality is not mentioned.

The Roman Catholic Church refutes the contention “that moral imperatives from the Old Testament can be dismissed since there were certain ceremonial requirements at the time that are no longer binding.”
 The reason behind this is that:

“While the Old Testament’s ceremonial requirements are no longer binding, its moral requirements are. God may issue different ceremonies for use in different times and cultures, but his moral requirements are eternal and are binding on all cultures.”

The Christian faith also relies on the following verses to repute homosexuality as sinful. 

Leviticus 18:22: “You must not sleep the sleep of a woman with a man; it is an abomination.”
Leviticus 20:13: “If a man lies with a male as those who lie with a female, both of them have committed an abomination and they shall surely be put to death.”
It is argued, however tenuously, that these verses refer not to homosexuals but to heterosexuals who took part in the fertility rituals to ensure good crops and healthy flocks.
 

Thomas John posits a more a judicious alternative interpretation.
 First, he cautions readers of the word that “ the laws of Moses are not written in stone for Christians to follow… Leviticus [was] written on a very context specific basis.” He declares that different meanings may be attributed to the same words in different epochs. He contends that the first part of the verse is so ambiguously worded that it sounds like a misunderstood idiom. Moreover, the word used for “abomination” is not the word use for sexual misconduct in all other cases in the Bible. 

  The following two seemingly clear verses are also challenged on the basis of theological mistranslation.

1 Corinthians 6:9: “The unrighteous shall not inherit the kingdom of God. So do not be deceived; neither fornicators, not idolaters, nor adulterers, nor effeminate, nor homosexuals, nor thieves, nor covetous, nor drunkards, nor revilers, nor swindlers, shall inherit the realm of God.”
1 Timothy1: 9-10: “Law is not made for a righteous person but for those who are lawless and rebellious, for the ungodly and sinners, for the unholy ad profane, for those who kill their fathers or mothers, for murderers and fornicators and homosexuals and kidnappers and liars and perjurers, and whatever else is contrary to sound teaching.”  
He relies on the fact that no bible before the Revised Standard Version in 1946 used “homosexual” in any Bible translation.
  It is submitted that this is a spurious proposition since the term used in one of the previous versions was “abusers of themselves with mankind” which clearly carries a connotation of homosexuality.             

He further asserts that there is no biblical Greek or Hebrew word that means “homosexual”.
 His rationale is that:

The word translated as “homosexual” or “sexual pervert” or some other similar term is Greek arsenokites, which was formed from two words meaning “male” and “bed”. This is not found anywhere else in the Bible…We do not know what it means. The word is obscure and uncertain. It probably refers to male prostitutes with female customers, which was a common practice in the Roman world…” 

It is also interesting to note that when early Greek speaking preachers condemned homosexuality, they never used the word arsenokites.
 John Chrysostom (AD 345-407) did not mention homosexuals when they preached on 1 Corinthians 6:9 and 1 Timothy 1:10.

Despite the Catholic Church’s clear disagreement with homosexual practices, the Catechism of the Catholic Church (2357-2359) acknowledges that:

“[homosexuality’s] psychological genesis remains largely unexplained…The number of men and women who have deep-seated homosexual tendencies is not negligible…They must be accepted with respect, compassion, and sensitivity. Every sign of unjust discrimination in their regard should be avoided. These persons are called to fulfill God’s will in their lives and, if they are Christians, to unite to the sacrifice of the Lord’s cross difficulties that they may encounter from their condition. Homosexuals are called to chastity.”
  

The Catholic Church also believes that even if there is a genetic predisposition toward homosexuality, the behaviour remains unacceptable since it is not part of natural design for humanity.
 Is murder acceptable because someone has the genetic predisposition to kill? A particular kind of behaviour does not become acceptable because a person is more genetically inclined to behave that way than others.

The proposition that homosexuality is common practice is rejected by the Catholic Church on the basis that all mankind is born with original sin and desires cleansing from it.
 If sin reveals itself in a significant portion of the population in homosexual fashion, then all that tells us is the form in which original sin has manifested itself in that segment of the population.
  

Islam

Shabir Ally states that the Islamic faith teaches that homosexual acts are sinful and punishable by Allah.
 He refers to the Qur’an where it states:

“…of all the creatures in the world will ye approach males, and leave those whom God has created for you to be your mates? …If thou desist not, O Lot thou will assuredly be cast out… I do detest your doings… We rained down on them…brimstone and evil was the shower on those who were admonished…”

Further, Ally clearly refutes the contention that homosexuality may be genetically linked when he asserts that every person is a free agent.
 

In a private interview
, Sheik Gomal Mohamed of the Central Islamic Organisation of Guyana said that: 

“old Islamic law taught that such persons [homosexuals] should be thrown off a cliff to their death . Although less radicalism is practised now, the community would surely not condone, encourage or even allow such persons to remain among them.”
 

Scott Kugle posits a more liberal tenet on the position of homosexuality in Islam. He maintains that:

“The Qur’an contains no word that means “homosexuality” nor does it contain a word that means “heterosexuality.” The very concept of “sexuality” as an abstract idea is a characteristic of modern societies. This is why sociologists who write in Arabic have had to invent new words to describe “homosexuality”… Had there been a Qur’anic term for this idea, it would have entered the Arabic language through common usage and modern scholars would not have to invent a new one…This does not automatically mean that the Qur’an forbids homosexuality or condemns homosexuals - it only means that the Qur’an assumes that sexual desire between men and women is the norm and that addressing and regulating this desire is the basis for establishing moral society.”
 

Further, Kugle suggests that the rationale behind the destruction of Lot’s people after some of their men threatened to assault Lot’s male guests sexually may be due to their exercise of coercive power in the form of rape.
 He later contends:   

“When Lot offers up his family members (who happen to be female daughters) in exchange for his guests (who happen to be male visitors) displays in most extreme terms the sacredness of protecting guests who are elevated even above the status of offspring. The difference in gender between the female characters in the narrative and the male characters obscures the more important underlying message, that caring for those in need is a sacred duty that overrides the duty to protect one’s own family.”

Hinduism

In a private interview
, Pandit Anand Sriram, the spirital leader of 44 Hindu temples, claims that God does not support homosexuality anywhere in the Geeta, the Hindu Scriptures. .He expounds saying that “sex is not seen as the gratification of carnal desire but a means of executing God’s plans which include procreation.”
 He added that it may be inferred from the Hindu scriptures that heterosexual relationships should be the only permitted kind of relationship since Hindu Gods generally assume human form as heterosexual couples.
 

However, the Vedas, a sect of Hinduism, believe that they are three (3) categories of sex: male, female and mixed (the third sex).
 In the Vedic concept, the third sex is a natural order that has always and will always exist.
 Furthermore, it is believed that the third sex or nature is an inherent quality that its members are born with. Amara Das Wihelm contends that:

“Third-gender citizens were neither persecuted nor denied basic rights. They were allowed to keep their own societies or town quarters, live together within marriage and engage in all means of livelihood.”

Moreover, they are no verses in the Dharma Shastra, the Vedaic scriptures, that specifically prohibit sexual behaviour among people of the third sex.
 

Thus, it is fair to state that there is no consensus among these religious faiths that homosexuality is not to be tolerated in any way. In fact, there seems to be some schism of opinion within each faith. 

Chapter 4

From a Jurisprudential Standpoint

In answering the question ‘what is jurisprudence,’ the learned author, M. D. A. Freeman, in his seminal text, “Lloyd’s Introduction to Jurisprudence,” says that it is the theory of law that reflects the ideologies of the law in a particular place and at a particular time.
 He further states that “the close relation of the law to the social structure inevitably brings into prominence the ideological context of legal theory.”
  
Natural Law 

According to Freeman, natural law thinking:

“…has afforded a moral justification for existing social and economic systems and their legal systems. By arguing that what “is” the law is based on a higher law dictated by reason and so is also what the law “ought” to be, positive law is thought to acquire a sanctity that puts it beyond question.”
 

The most influential formulation of natural law theory was made by St. Thomas Aquinas, commonly regarded as the greatest Western philosopher of the thirteenth century, in which he 

integrated an Aristotelian approach with Christian theology.
 Aquinas requires that for any given sex act to be moral it must be of a generative kind.
 The only way that this can be achieved is through vaginal intercourse. Since only the emission of semen in a vagina can result in reproduction, only sex acts of that type are generative, even if a given sex act does not lead to reproduction, and even if it is impossible due to infertility. The consequence of this is to rule out the possibility, of course, that homosexual sex could ever be moral, in addition to forbidding any non-vaginal sex for married, heterosexual couples.  

More recent natural law theorists, however, have issue different reasons for Aquinas’ ‘generative type’ requirement. The first is that sex acts that involve homosexuality, heterosexual sodomy, or which use contraception, frustrate the purpose of the sex organs, which is reproductive.
 This argument, often called the ‘perverted faculty argument’, is perhaps implicit in Aquinas’.  

Although the specifics of the second sort of argument offered by various contemporary natural law theorists vary, the common elements are strong. As Thomists, their argument rests largely upon an account of human goods. The two most important for the argument against homosexual sex
 are personal integration and marriage.
 Personal integration is the idea that humans, as agents, need to have integration between their intentions as agents and their embodied selves.
 Thus, to use one’s or another’s body as a mere means to one’s own pleasure causes ‘dis- 

integration’ of the self.
 In addition, natural law theorists contend that sexual union in the context of the realization of marriage, as an important human good, is the only permissible expression of sexuality.
 Yet this argument requires drawing how marriage is an important human good in a very particular way, since it puts procreation at the centre of marriage.

Utilitarianism

During the nineteenth century, the rise of science and the beginning of the decline in the social importance of religion meant that natural law theories declined.
 In their place the theory of utilitarianism grew up, apparently offering a rational and scientific theory of law. One of the best exposes on this theory is found in John Stuart Mill’s monograph, “On Liberty.”
 Mill devised a general ethical principle, which became known as the ‘Harm to Others’ principle, to try to restrict social control over private morality. He aptly stated that:

“The only purpose for which power can rightfully be exercised over any member of a civilized community, against his will, is to prevent harm to others. His own good, either physical or moral is not sufficient warrant…”

On this basis, the ensuing consequences of discrimination provide sufficient justification for the constitutional prohibition of discrimination. 

Further, Mill states that crimes that have no victim should not be considered crime at all since everyone involved in the act consents to the act.
 It is submitted that even though there is some societal intolerance of homosexuality, homosexual acts should not be criminalised as they are under section 351 of the Criminal Law (Offences) Act Chapter 8:01. 

Moreover, employing the rationale of Mill’s ‘Harm to Others’ principle, a provision for non-discrimination on the grounds of sexual orientation would increase individual liberty without substantially decreasing the rights or interests of others. Mill encapsulates this tenet when he stated that:

“The liberty of the individual must be thus far limited; he must not make himself a nuisance to other people. But if he refrains from molesting others in what concerns them, and merely acts according to his own inclination and judgement in things which concern himself, the same reason which show that opinion should be free, prove also that he should be allowed, without molestation, to carry his opinions into practice at his own cost.”
  

It follows then that laws should sanction only acts that infringe upon another’s rights and liberties.  Clearly, discriminatory acts fall within this category and therefore provide just cause for the law’s prohibition of those acts.

Modern theorists who subscribe, at least partly, to Mill’s view of individual liberty have tended to focus on what are often called victimless crimes. Using the example of homosexuality, inter alia, the academic Schur observes that the common characteristics of such crimes are that they involve no harm to anyone except the participants.
 They occur through the willing participation of those involved and, as a result, there is no victim to make a complaint, rendering the law difficult to enforce.
 Schur argues that there is a social demand for these activities, which continues to be met despite illegality.
 He notes that there is no empirical evidence to prove that prohibition of such activities brought greater social benefits than decriminalisation and therefore there is no good reason to prohibit them.
 

The Hart-Devlin Debate
The debate intensified with the publication of the Report of the Committee on Homosexual Offences and Prostitution (the Wolfenden Report) in 1957.
  The Report drew a distinction between public decency and private morality and noted that the function of the criminal law includes the preservation of public order and decency and not the interference in the private lives of citizens.
 The drafters of the Wolfenden Report asserted: 

“…that homosexual behaviour between consenting adults in private should no longer be a criminal offence… Unless a deliberate attempt is made by society, acting through the agency of the law, to equate the spheres of crime with that of sin, there must be a realm of private morality and immorality which, in brief and crude terms, is not the law’s business.”
 

Devlin interpreted the Committee’s proposition to mean “no act of immorality should be made a criminal offence unless it is accompanied by some other feature such as indecency, corruption or exploitation.”
 He refuted this, arguing that a society is a “community of ideas” and that “without shared politics, morals, and ethics no society can exist.”
 The proposition the follows that since “recognized morality” is necessary to society, “then society may use the law to preserve morality in the same way as it uses it to safeguard anything else that is essential to its existence.”
 Legislation against immorality is thus necessary to prevent society from disintegrating,
 in the same way that society may protect itself from subversive activities by outlawing treason.
 Therefore, according to Lord Devlin, morality can be based on “disgust” and therefore society’s “general abhorrence of homosexuality” is a sufficient basis for the legal prohibition of homosexual activity.
  

H. L. A. Hart disputed Lord Devlin’s thesis saying that it assumes immorality jeopardizes society when in fact there is no empirical evidence to support this.
 Hart states that “… a heavy burden of justification, including empirical evidence of likely social disintegration, is required for legislation against acts such as homosexuality.”
 While Hart concedes that some shared morality is essential to societal existence, he questions Lord Devlin’s leap from there to the position that a change in the society’s morality is tantamount to destroying it. He posits that Lord Devlin implies that the morality of a society can’t change, or that if it does one society is actually disappearing, and being replaced by another.
 In Hart’s view, Lord Devlin’s thesis amounts to saying that law should preserve existing morality, not that legal enforcement of morality is a good in and of itself.
 

Hart developed his own thesis for the partial enforcement of morality based on a distinction he drew which affronts public decency and that which merely ‘distresses’ others based on the knowledge that immoral acts are taking place. In Hart’s view, it is a matter of balancing the distress from the knowledge that something immoral is taking place with individual liberty: “no social order which values individual liberty could also value the right to be protected from this type of distress.”
 

In the last volume of his series, The Moral Limits of the Criminal Law: Harmless Wrongdoing, Joel Feinberg criticized Devlin’s argument as simply a series of confusions over “sometimes” and “always.”
 Devlin’s “social disintegration thesis,” as Feinberg called it, seems to assert that society should view any change to the present morality, not just any morality, a threat; morality as it exists must be wholly preserved. Lord Devlin confused the need to preserve some common morality to some extent with the preservation of a specifically defined morality; in its entirety.
 The resulting problem is how to define the present morality. Feinberg pointed out that if morality is defined by reasonable people who may be racists or would-be witch burners, Devlin’s argument is absurd; to avoid this absurdity Devlin would have to establish criteria for reasonableness just beyond the will of the majority of members of the community.
 Although Feinberg conceded that the criminal law may take morality into account, for example by lengthening sentences based on greater blameworthiness, contrary to Devlin, he maintained that this does not justify morality invading all of the criminal law.
 He concludes that even though the criminal law does serve a moral purpose, it does not follow that the criminal law’s only legitimate purposes are moral ones, and that all more purposes are equally legitimate as reasons for criminalisation.
  

Queer Legal Theory

Mary Sylla describes “Queer Legal Theory” as “a cross-disciplinary and self-conscious exploration of the way in which legal doctrines, customs, and practices impact on sexual minorities as sexual minorities.”
 

Queer legal theory has three basic aims. The first task is to create a body of legal scholarship that is responsive to Queer life and identity.
 The second task is to make the law accountable for its actual impact on the lives and fortunes of sexual minorities.
 The final task is to join with Feminism and Critical Race theory in the quest for liberation from subordination under law.

 The use of knowledge chartered by the law’s sister disciplines can help Queer legal theory make itself more responsive to its constituency by facilitating the law’s tracking of pioneering insights.
 In this way, Queer legal theory can help to illuminate the law’s ignorance or to check the law’s malice, and thus help to make the law both more responsive and accountable to sexual minorities.

The continuing focus of Queer legal theory therefore must be to incorporate explicitly and determinedly the experiences of sexual minorities into the law’s fabric at every level and in every relevant context.
 Only in this way may Queer legal theory inform and reform a legal culture that is replete with neglect and mistreatment.
 If the scholarship is to speak for sexual minorities with integrity, Queer legal theory must represent the diversities and realities of sexual minority lives in all that it does.
  

Queer legal theory should and must consciously situate itself among the liberationist schools of legal theory that have sought in recent years to pry the law from its narrow traditionalism. Both Feminism and Critical Race theory provide natural role models and allies.
 Ideally, the advent of Queer legal theory thus should signal a gathering of critical insights and perspectives based on two sources of commonality: a common interest in social and legal equality and a historic and current situational kinship.
  

Chapter 5

The Global Trend towards Articulation

Human rights movements as an international basis for mobilisation and resistance to oppression emerged after the Second World War with the Bill of Rights. Although the second half of the twentieth century has been characterised as ‘the age of human rights,’ there have been extraordinary silences. One such silence has been the entire discourse on human rights of sexual minorities which finds no express mention in either the International Bill of Rights or the regional human rights conventions.
 The silence is more extraordinary when one takes into account the fact that it was the horror of the holocaust which triggered the development of international human rights law.
 Yet what is ignored is that thousands of homosexuals were persecuted by Nazis and thousands of gay men died in the concentration camps. Yet in the words of the Indian legal scholar, Arvind Narrain, in his brilliant article, “Human Rights and Sexual Minorities: Global and Local Contexts,” “… those who suffered and died are not worthy victims which only goes to show the profoundly homophobic nature of modern society.” It is only the greater visibility of lesbian, gay and bisexual people world-wide and the mobilisation whichtook place on the basis of a gay/lesbian identity which has pushed sexual orientation onto the human rights agenda.

Only in 1991 did Amnesty International interpret its mandate to consider homosexuals as prisoners of conscience.
 According to Narrain,the interpretation of the organisation’s mandate:

“wherein the word sex was taken to include sexual orientation was not without immense internal struggle. The issue was cast in terms of a ‘western notion of human rights’ which was a non-issue in non-western societies.”
 

The argument against Lesbian, Gay and Bisexual rights was that “in societies where homosexuality is considered a physical ailment or a reflection of socially deviant behaviour, activities on behalf of such individual would be seen as not related to human rights and make Amnesty look ridiculous.”
  

James Wilet reveals, in his wide-ranging global survey, that sexual minorities in the practice of states and civil society are often excluded from the protection afforded to all people.
 Wilet looks at the right to life, freedom from torture, freedom from arbitrary arrest, right to asylum and right to work.
 Though these freedoms are guaranteed by international law and very often by national laws to all people, he concludes that when it comes to sexual minorities, these basic rights are violated with impunity, even in industrial countries with well established gay rights movements.
 Wilet blames the state for the violation of these rights because it plays “a positive role in encouraging violence by its passivity and in promulgating laws criminalising or discriminating against sexual minorities.”
   

Moreover, the use of the quasi-judicial procedure under the Human Rights Committee in Toonen v. Australia
 was really the first time that sexual minorities rights were internationalised. In this case Nicholas Toonen, a gay rights activist resident in the Australian state of Tasmania, challenged the anti-sodomy law as violative of Article 2(1), Article 17 and Article 26 of the ICCPR.
 The Human Rights Committee held that the anti-sodomy statute did violate Toonen’s right to privacy guaranteed under Article 17.
 The Committee also held that the reference to the word sex in Article 2(1) and Article 26 is to be taken as including sexual orientation.
 It held that Article 2(1) was violated but refused to rule on if Article 26, the non-discrimination clause, was violated.
 The decision at the level of materiality had the effect of forcing Tasmania to repeal the anti-sodomy law. At the level of academia it opened up sexual orientation as part of human rights language. At the level of law it opened up the use of the right to privacy to question the validity of anti-sodomy statutes. It put forward the possibility of interpreting sex to include sexual orientation in anti-discrimination clauses. 

One of the most crucial changes in national jurisdiction that has international implications is the adoption of the new constitution of South Africa on December 10, 1996.
 South Africa is the first country in the world to expressly include sexual orientation as a prohibited ground of discrimination in its non-discrimination clause.
 The constitution also allows for affirmative action measures to achieve equality.
 The position of human rights of sexual minorities is further strengthened due to the provision in the South African constitution which provides that international law must be considered in the interpretation of the Bill of Rights.
 The constitution also provides that foreign case law may also be considered.
 This means that progressive decisions in all jurisdictions, like Toonen v. Australia, become instrumental in interpreting the Constitution. 

These changes in South Africa have global implications. For the first time it is a developing country which has taken the lead with respect to the rights of sexual minorities.
 This obviously means that it becomes more difficult to dismiss the rights of sexual minorities as a western concern. The South African constitution also shows that it was a product of the struggles of black, socialist and gay/lesbian people and when the time came to make a new beginning an attempt was made to include all minorities.
 Due to the courage of those who were in the anti-apartheid movement and still identified themselves on the basis of a gay/lesbian identity, South Africa had the first democratic revolution in which gay/lesbian people were taken to be equal citizens with their heterosexual compatriots. According to Arvind Narrain, “in the context of Africa which has the least number of organised gay rights movements world-wide, the South African example will provide a normative vision to aid similar struggles world-wide.”
  

Further, it seems that homosexual men and women will have to wait at least one more year for the first-ever formal recognition of their human rights in official United Nation documents. A coalition of Islamic states, with the support of other countries apparently under the pressure from the Vatican, blocked approval in the United Nations Commission on Human Rights of a resolution sponsored by Brazil calling for guarantees to protect gays, lesbians, bisexuals and transsexuals.
 On April 25, 2003, as it wrapped up its annual sessions, the Geneva-based Commission, the highest-ranking human rights authority at the United Nations, put off debate on the text until next year.
  The amendments presented by the five Muslim states - Egypt, Libya, Malaysia, Pakistan and Saudi Arabia – aimed at watering down the resolution met the same fate, though they did achieve their goal of blocking discussion of the Brazilian text.
 Pakistan sought to annul the resolution, stating that the text “did not represent Islamic values.”
 The proposed amendments seek to remove all mention of discrimination based on sexual orientation, rendering the resolution meaningless, complained rights activists.
 The draft resolution tabled by Brazil, and co-sponsored by 19 European nations, warns the 53-member United Nations Commission that an underlying factor of many human rights violations committed around the world is intolerance of the sexual orientation of the victims.
 According to Canadian jurist Douglas Sanders, “the rights of homosexual, bisexual or transsexual men and women have never been officially recognised by the United Nations, despite the fact that international laws on the issue began to emerge at the close of the Second World War.”
     

CONCLUSION 

First, the position on homosexuality in the religious dogma of Christianity, Hinduism and Islam is not unison. Modern-day theologists have challenged the traditional tenet of theological texts on homosexuality as being mistranslated, misinterpreted and distorted within the Christian and Islamic faiths. The Hindu religious book, the Bhagwa Geeta, seems to be silent on homosexuality. However, the general Hindu proposition is that homosexuality is believed to be unacceptable because in the Hindu scriptures incarnations of God appeared as heterosexual couples. Moreover, the Vedas, a sect of Hinduism, believe that the existence of homosexuals in a small fraction of the population as ‘the third sex’ is both normative and acceptable. Not surprisingly, therefore, the representative of the Hindu community who met with the President to discuss the ramifications of the bill supported the then intended constitutional amendment.  

It is fair to say that opposition to the inclusion of sexual orientation as a ground for non-discrimination came from the religious community in Guyana. Nevertheless, it is submitted that religion is an inappropriate discourse for determining whether this ground should be included as a fundamental right in the constitution. Discrimination, though it may take many forms, is a human rights issue. The debate over the inclusion of this right needs to be framed in the context of a human rights discourse.  

From a jurisprudentially standpoint, Mill’s ‘Harm to Others’ principle should be a rule of thumb for every legislature in states which are striving to be democratic. Mill’s principle is further submitted as a rationale for enacting the Constitutional (Amendment) (No. 5) Bill as it is since the prevention of discrimination falls within the ambits of preventing ‘harm to others.’

 St. Thomas Aquinas posited that homosexuality, as a sexual orientation, which is not acted upon, is acceptable. However, according to Aquinas, it is the forms of sexual activity that have no possibility of procreation, which are unacceptable. Aquinas did not express a view about discrimination on the grounds of sexual orientation. Nevertheless, it can be inferred by analogy that Aquinas would support non-discrimination since his philosophy was based on Roman Catholic theology. 

Moreover, it is also submitted that the history of the global oppressions faced by sexual minorities, discussed in Chapter Four: Global Context provides a more than adequate rationale for including this right in the Constitution. It is immaterial to consider whether discrimination on these grounds is prevalent. Even if they are only a few isolated cases, it still remains that discrimination causes human suffering and the state is under a duty to take positive steps to alleviate the suffering of the citizens. Therefore, parliament should be applauded, rather than, ridiculed for this progressive constitutional initiative. 
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