DRAFT REPORT ON SASOD’S FORUM ON ENSHRINING NON-DISCRIMINATION ON THE GROUNDS OF SEXUAL ORIENTATION AS A FUNDAMENTAL HUMAN RIGHT IN THE CONSTITUTION OF THE CO-OPERATIVE REPUBLIC OF GUYANA

Students Against Sexual orientation Discrimination (SASOD) invited the members of the national assembly to a consultation on Saturday, June 7, 2003 on enshrining non-discrimination on the grounds of sexual orientation as a fundamental human right in the Guyana Constitution. Three members of parliament – Mr. Vincent Alexander, Ms. Myrna Peterkin and Ms. Lurlene Nestor, all of the PNC/R – attended this forum.

Keimo Benjamin, a second-year Law student and member of SASOD, presented the jurisprudential arguments. Relying on Professor H. L. A. Hart’s work, Law, Liberty and Morality, he argued that the aims that the law subscribes to are not just moral ones.  Applying John Stuart Mill’s ‘harm to others’ principle, he also said that if the sexually oriented action of individuals does not infringe or violate the freedom and liberty of other, then such action can not justify the interference of the law. He added that it is not the responsibility of the legal system to enforce a dominant morality on the society but to protect the rights of all citizens.  

Joel:

The term sexual orientation refers to innate sexual attraction. By definition, the term sexual orientation does not only refer to same-sex and both-sex orientation. Therefore, a clause that prohibits discrimination on the grounds of sexual orientation would also protect heterosexuals. It would then be inaccurate to infer that the clause only protects homosexuals, as some religious groups have done. It is a claim to an equal right available to all other people and NOT a special right, as some religious leaders have duped their followers into believing. However, for our purposes here this afternoon, we assume it is citizens of a same-sex or both-sex orientation, specifically gay, lesbian, bisexual and transsexual Guyanese, who need this constitutional protection because they are perceived to be the ‘numerical minority.’ 

Under Article 170(5), as amended by section 8 of the Constitution (Amendment) (No. 4) Act 2000, the President is required to assent to any bill which is returned by the National Assembly unaltered after a two-thirds majority within 90 days of its presentation to him. By this amendment, the President no longer has final veto power over any act of parliament. The National Assembly is now the final legislative authority. The onus is on you therefore, as members of the Eight Parliament, to adequately represent your constituents, including lesbian, gay, bisexual and transsexual Guyanese. 

Wilets blames the state for the violation of the rights of sexual minorities because it plays a positive role “in encouraging violence by its passivity and in promulgating laws criminalising or discriminating against sexual minorities.” As Nicholas Toonen put it in his path-breaking complaint to the Human Rights Committee, the anti-sodomy laws: ‘chilled the expression of his sexuality’ and created ‘the conditions for discrimination through constant stigmatisation, vilfification, threats of physical violence and the violation of basic democratic rights.’ 

In effect the state acts as an ideological instrument which legitimises violence against sexual minorities.

The South African constitution also shows that it was a product of the struggles of black, socialist and gay/lesbian people and when the time came to make a new beginning an attempt was made to include all minorities.
 Due to the courage of those who were in the anti-apartheid movement and still identified themselves on the basis of a gay/lesbian identity, South Africa had the first democratic revolution in which gay/lesbian people were taken to be equal citizens with their heterosexual compatriots.
 

, the history of global oppressions faced by sexual minorities provides a more than adequate rationale for enshrining the right to non-discrimination on the grounds of sexual orientation in the Constitution. It is immaterial whether this form of discrimination is prevalent or not in Guyana. Even if they are only a few isolated cases, the fact still remains that discrimination causes human suffering and the state is under a duty to take positive steps to alleviate the suffering of its citizens. Therefore, as members of the national assembly, the onus is on you to make this progressive constitutional amendment for the protection of all Guyanese. 

I close with the words of  Ms. Coretta Scott King, widow of Dr. Martin Luther King Jr., given at the opening plenary session of the 13th Annual Creating Change conference, organized by the National Gay and Lesbian Task Force, in Atlanta, Georgia, USA. She said, “freedom from discrimination based on sexual orientation is surely a fundamental human right in any great democracy, as mush as freedom from racial, religious, gender, or ethnic discrimination.” She continued, “I appeal to everyone who believes in Martin Luther King Jr.’s dream to make room at the table of brotherhood and sisterhood for lesbian and gay people.”
 

Mr. Vidyaratha Kisson, a board member of Help and Shelter, made reference to a study done by Clayton  Newman, a                sociology student. After interviewing 20 homosexual men, his findings showed that these men claimed to be discriminated against because of their homosexual identity. He posited that the ban could mean recognising same-sex common law relationships for the purposes of determining the next of kin for the sharing of employment and insurance benefits and same-sex couples being allowed to adopt children. 

Danuta Radzik, stated that discrimination is based on ignorance and not on the understanding the issues. it is her belief is that the more information we get the better equipped all of us with in this society would be to foster the resolution of our many problems. Miss x concluded in say that persons should be respected for whoever they are no matter what their beliefs might be. 

Muslim scholar and the Assistant director of the International Islamic College for Advance Studies, Moulana Mohmed Ali Zenjibari, believes that the parliament should give sexual minorities the same rights as all other people. He says that he does not accept the homosexual practices as moral but he believes that in a secular democracy the state should abide with international law and subject its self to the norms of modern societies. He added that persons should not be discriminated against just because they are homosexual. It must be recognized that we all live in a global village therefore actions with in one states may influence that with in another state. Moulana Zenjibari concluded by saying  that no religion should proliferate or tolerate any form of discrimination. 

Miss Lurlene Nestor, stated that laws are based primarily on the social values and the social context with in which we live. She said that Guyana was not ready for such a provision in our constitution since our society is not an objective one. She further said that we cannot ignore the beliefs of the religious groups with in our society. She feels strongly that though laws are not necessarily based on the moral values of society. Miss Nestor posited that the controversial amendment could possibly mean allowing same-sex marriages. 

In response to Ms. Nestor, Mr. Simpson response said that Guyana has to be ready for this amendment because discrimination is occurring daily within our society. To remedy this, parliament has a duty to protect all of its citizens from the effects of discrimination. Mr. Simpson stated that the government needs to widen the consultation so as to incorporate all facets off society. Mr. Simpson explained that the right to non-discrimination is a negative right, a right that is negative in substance and that right to marry is a positive right, which entitles one to something that he didn’t have before. Beacuse the right to non-discrimination is a prohibition, it cannot give some one something they did not have before, that is, it cannot entitle one to marry a person of the same sex.

 We must recognize though that through the provision of this bill, the law would be able to recognize same sex domestic relationship, interns of right to employment benefits and division of property on separation. For the simple reason that the law already recognize common law relationship. Simpson spoke of societal morality, stating that it may be separated into two realms, one of private morality or immorality and the other of public morality or immorality. Homosexual acts between two consenting adult is with in the realm of private morality or immorality .It is not a case were provisions for nondiscrimination on those grounds in any way invade societies public morality. What it would simple mean is that citizens and the government does not have the right to judge people based on their private characteristic or private morality or immorality, for example homosexuality and subjecting them to disadvantages or renewed advantages that people who are not sexually orientated differently from the numerically heterosexual majority may have. As Mr. Simpson replied to miss Nestars question on wither if suck a law would protect homosexual pedophiles, he pointed out that one must be of consensual age before they can legally consent to sexual activity, nothing in this bill alters that provision. It would just simply prohibit discrimination based on ones sexuality. Not only homosexuals but heterosexual it would prohibit a homosexual discrimination against them. Therefore the accent to this bill holistically stands to benefit all Guyanese. 
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