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Our Hon’ble minister for human resources development, Mr Murli Manohar Joshi, may have passed an ‘order’ mandating lower fees. However, the order suffers from such fatal flaws that there is no necessity of following it. Not only is there no necessity of following it, there is a necessity of not following it. 
Let us see why. Firstly, the order states that the IIMs were created by a largesse of the Central government. Not true. Not all IIMs are creations of the Central government alone. In fact, only two are -- those at Kozhikode and Indore. IIM, Ahmedabad, for instance, is set up by the Central government, state government and the industry. A brief look at the Articles of Association would make the position amply clear. Article 5 of the Articles of IIMA states “the Central government in consultation with the state government may take such action and issue such directions as it may consider necessary in respect of any of the matters dealt with in the report regarding the society or the institute…” 

Which means that the Central government does not have the power to act without consulting the state government. The same is true of the UR Rao Committee which also had no participation of the state government. So the order simply fails on the ground of non compliance with the Articles of Association which is the source of the power for the minister. 

Secondly, the minister derives powers from Articles 74 and 75 of the Constitution, and the Constitution does not give powers to individual ministers but to the Cabinet. Thus, a minister must take Cabinet approval before any major decision is taken. This is accentuated by the need to take permission of other ministries which are impacted by the order. In the present order, not only is no Cabinet approval taken, but the order, in fact, contradicts the order of the finance minister reducing the budgetary allocation to the IIMs in the interim budget. The allocation for IIMs, in fact, saw a sharp 25 per cent drop in government support from Rs 59.73 crore in the revised estimates for the current fiscal to Rs 45 crore for 2004-05. 

Therefore, the order should have been cleared by the finance and law ministries (which are the other ministries affected by the order) and then by the Cabinet. No such approval has been taken. The order thus violates the checks and balances mandated by the Constitution. The minister is duty bound to follow the power distribution mandated by the Constitution and cannot be a law unto himself. To quote from the constitutional oath which was taken by the minister“…that I will bear true faith and allegiance to the Constitution of India as by law established…” 

The conflict is nowhere more clear than from the speech of the venerated President of our country who stated in his Republic day speech. “Protecting the brand image of higher education: The nation’s vision of developed India requires greater thrust to scientific and technological advancements. All our IITs, IIMs have graduated as world class brand institutions in addition to the century old premier institution – Indian Institute of Science, Bangalore. These characteristics must be preserved and nurtured.” 

Thirdly, executive action must be taken for the good of the country. The apparent motive of the minister seems to be with an eye to the election and not for any good of the country. The same motive of the same minister led to the fall of the Allahabad Bill 2004 on the 4th of February -- the first time in the history of free India that a motion to move a Bill in the Rajya Sabha by the ruling party has fallen. The Congress party whip called the Bill an “election stunt”. 


Fourthly, the order erroneously relies on the Supreme Court order in TMA Pai. The court there had held that fees charged should be reasonable. Reasonable implies that they should be connected to the cost of education and to the capacity of the students to bear the cost.  The factual position is that the fee reduction subsidises a class of students who are expected to command some of the highest salaries, not in India, but in the world. The highest paid students from the IIMs earn up to 25 lakh rupees a year and the average earns over 7 lakh on graduation. 

Finally, the interim Cabinet is only a caretaker government and since Parliament was dissolved yesterday, the caretaker government cannot take major policy decisions. A policy decision which is contrary to nearly all rational opinions and other parts of the executive and which will impact not just a few educational institutions but the entire landscape of management cannot be taken by the ministry after Parliament is dissolved. 

The order, therefore, suffers from such insurmountable problems as to be completely incapable of execution. The IIMs should not become parties to such illegal executive actions by implementing them and should ignore the order in its entirety. 
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