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Insider trading is a not just any trading by insiders in the shares of a company. What is prohibited is the trading by an insider in breach of a duty of trust or confidence in the stock of a company on the basis of non public information to the exclusion of others. The offence of insider trading must involve some degree of dishonesty and deceit, according to a recent judgement by the Securities Appellate Tribunal (SAT) Rakesh Agrawal v. Sebi. 

The requirement of dishonesty which has been read into the regulations on insider trading is interesting because it imports half of century of American jurisprudence on the subject into the Indian regulatory landscape. The US law on insider trading is undefined and is a product of the general anti-fraud provision of the securities laws and is, therefore, attracted only if some element of fraud or deceit is present. By contrast, the Indian regulations expressly provide the definition of insider trading. The definition is extremely broad and could cover various innocuous trading of shares by insiders of the company. 
For a violation to be established, according to a plain reading of the regulations in India , three requirements are made. Firstly, there is a requirement that a person be an insider. Secondly, the insider must be in possession of non-public material unpublished price sensitive information. And lastly, the fact of dealing in (or disclosing information) securities. 
An Insider is any person who by virtue of a duty owed to the company is expected to have (and has had) access to unpublished price sensitive information. Every person who chances across inside information is not liable under the regulations. The insider trading regulations are not hypothesised over a ‘parity of information’ theory. To draw an analogy, if a person finds a gold earring lying on the road and takes it for his benefit – it would hardly seem a crime punishable as would a fiduciary who is entrusted with gold earrings and who misappropriates them. A law which penalises people based on a parity of information would be unnecessarily unfair and courts must guard against too broad an interpretation of the regulations. 
The facts of the case briefly stated are as follows. Mr Agrawal was the managing director of ABS Ltd (the Company). While negotiations for a purchase of 51% of the shares of the company by Bayer GmbH of Germany are underway, Mr Agrawal asked his brother in law to acquire shares of the company. Since Mr Agrawal was an insider and the information that Bayer was proposing to acquire the company was material unpublished price sensitive information, upon trading, the event of insider trading was complete according to the regulator. In defence, Mr Agrawal stated that he bought shares because as per his shareholder’s agreement with Bayer, he was obliged to make sure that Bayer acquired 51% of the company. If Bayer could not acquire 51% of the equity capital, the entire deal would fall through. Further, the status of the products of the company in the markets was precarious and the company was depending on the joint venture with Bayer to survive in the then highly competitive landscape. He stated that he bought shares only to submit them to Bayer when a tender offer was made by it to acquire shares. On the tender offer being made, Mr Agrawal, in fact, tendered all the shares acquired from the market and some more from his own holdings. Accordingly, the small profit which resulted was merely incidental to the transaction and he could easily have made a loss as well. 
The SAT finding in favour of Mr Agrawal relied extensively on US case law and held that “legitimate transactions undertaken to achieve a corporate purpose or to discharge a fiduciary duty or in the interest of a body of public shareholders or stakeholders in a company or transactions in the public interest or transactions undertaken without an intent to make profit or to gain unlawfully or without a view to misuse information, or the like, would not be hit by the prohibition contained in the Regulations.” 
Given the facts of the case, Mr Agrawal only acquired shares in his capacity as a fiduciary of the company and for its betterment and perhaps even survival in the longer run. Therefore, contrary to the view of the regulator, the intention of the insider was considered relevant and was ground enough to exonerate him. 
The judgement, though decided on the particular facts of the case, has far reaching consequences in the markets in a variety of circumstances. To give one example of the fallout of the order, an investment company investing in a company normally carries out a due diligence prior to its investment. 

Under a broad reading of the regulations, it could be said that the investor had come across material inside price sensitive information and subsequently traded based on that information. Such a reading would have created a nagging doubt in the minds of every prospective venture capitalist or large investor. Now, with the requirement of fraud being mandated and read into the law such absurd consequences would not result. There are countless other situations where a person with no intent of cheating anyone trades on inside information. Such people can, as they deserve, sleep in peace henceforth. 

The author is an advocate and teaches securities regulations as visiting faculty at IIM, Ahmedabad 
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