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The Irani Committee report has been hailed by the industry as momentous. But then a good part of the Indian industry hails as momentous anything which even vaguely comes from governmental bodies. The report is deeply flawed in one respect — that is the respective roles of the company law and securities laws, between the ministry of company affairs and Sebi. What is disturbing is the silence of the financial community and large listed companies which have suffered the duplication and confusion of dual track regulation and reporting for the last decade-and-a-half. 

Today a company raising capital from the public must file its prospectus with the Registrar of Companies, which does nothing and does not even make the prospectus truly public, even though the same is filed and vetted by Sebi and promptly made public on Sebi’s website. What is the role of the registrar, one may ask. Disquietingly, the answer is none. Today a company wishing to raise capital from the public (over 50 persons) must abide by the requirements of what must be in the prospectus according to the Companies Act and what must be the prospectus under Sebi regulations. In 2000 when the chasm between the increasingly sophisticated prospectus requirements under Sebi regulations and a dated prospectus requirement of the Companies Act grew wide, the Sebi prospectus was literally copied and pasted on to the Companies Act. Since then the Sebi regulation prospectus has advanced far ahead, but you still have to look at the Companies Act also. 

You may ask why not a single requirement for public issues and listing? These along with dozens of duplications and waste products are a result of the presence of regulatory requirements prescribed in the Companies Act relating to the issue of capital from the public. Of course, the duplication and waste was not deliberate. It has a historical basis. When there was no Sebi, raising of capital from the public had to be regulated by someone and something. The Companies Act along with the Registrar of Companies, and supplemented by the Controller of Capital Issues played a role. However, with an increasing dispersal of shareholders, management became more and more unaccountable to the actual owners of the company. Though this wide dispersal was noted in the US in the early 1930s by Berle and Means in their rather famous paper, the equity culture was introduced in India only in the early 1980s with the growth of Reliance. The dispersal meant that an entirely different approach needed to be taken when a public interest was involved to build a bridge between the managers and owners of a widely held company. Such a bridge came in the form of modern securities regulations as distinct from company law. The twin bridge was composed of principles of disclosure and the rule against fraud. Thus managers were obliged to disclose fully to the shareholders and were to face liability if they lied. This requirement is of course not necessary where a company is relatively closely held and therefore the agency problem does not arise as ownership and control are closely aligned. 

The committee seeks to arrogate to the ministry all powers relating to companies whether listed or not, whether raising capital from the public or from three family members. It makes a distinction between ‘internal governance’ which should not be gone into by the securities regulator and other matters, presumably ‘external governance’, which can be regulated by the securities regulator. Thus, matters of corporate governance are handed down as fait accompli for all companies with ‘public interest’. It would be comical to have corporate governance in unlisted companies. 

Though the report recognises that different types of companies need different regulatory treatments, it refuses to demarcate powers between the ministry and Sebi on the ground that there may be ‘public’ companies which need to be protected even if they are not listed and have not raised capital from the public. While the committee is silent on this elusive ‘public interest’, public interest stares us right in our face like Banquo’s ghost in Macbeth. 

Sebi is a regulator with a sharp and focused mandate. It must regulate a company where money is raised from the public at both the stage of raising money and on a continuous basis. It has three powers -- legislative, executive and judicial. It makes rules, disciplines companies and decides their penalty. By contrast, the Companies Act is a central Act which is difficult to modify. The Registrar of Companies, the handmaiden of the ministry, is a colossal institution which does not make access to information particularly easy and finds itself constrained to take regulatory action rarely and then also for technical violations. The Registrar also must go through the tribunals and courts making judicial pronouncement longer, more time-consuming and far less effective. Also, the attempt to have uniform corporate governance standards for listed and unlisted companies is not a proper sequiter to the different character of listed versus unlisted companies. 

Thus, instead of deleting the provisions relating to issue of capital to the public and corporate governance for listed companies from the domain of the Companies Act, the committee actually increases the confusion between the two very distinct and easily sorted types of companies. 
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