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IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

Writ Petition.(Civil).No……….…...........of 2006
People for Animals…………….……………………………….…….…………..Petitioner
Vs.

State of Kerala & another..……………..…..………........................................Respondents

S Y N O P S I S
Forest and Wild Life Department caught an elephant, said to be rogue elephant by the media. The Department is now going to convert it into Kumki  (Captive elephant). The making of Kumki involves the beating of the wild animal for three months and other cruel methods prohibited by law. An elephant died in the similar  process at Chattisgarh.  Request for the sustainable treatment of such animal with the help of experts.  Several alternate methods are used in other parts of the country. 
CHRONOLOGY OF EVENTS
.

13th March, 2003 – Kerala Captive Elephants (Management and Maintenance) Rules, 2003.
01-06-2006 – Rogue elephant was caught
02-06-2006 – News reports stating that the rough elephant will be kept in its cage for temporary cage for three months so that it can be trained as Kumi 

PROVISIONS OF LAW AND JUDGEMENTS RELIED ON
Constitution  of India. Art. 48A and 51A (g). 

Prevention of Cruelty to Animals Act, 

IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

WRIT PETITION (CIVIL).No..............of 2006
BETWEEN

PETITIONER:

People for Animals, Regd No. 158/1999, Represented by its Secretary Mrs. Leela Latheef,  Karthika, Anayara , Thiruvananthapuram. 
AND 

RESPONDENTS:

1. State of Kerala represented by its Secretary, Forest Department,  Secretariat, Thiruvananthapuram.
2. The Chief Wild Life Warden , Thiruvananthapuram. 
         All process to the petitioner be served on his counsel Shri.P.B.SAHASRANAMAN, K.JAGADEESH & T.S.HARIKUMAR, Advocates, Chittoor Road, Ernakulam, Kochi-682011.

         All process to the respondents be sent on their above addresses or on their advocates, if any engaged.

WRIT PETITION FILED UNDER ARTICLE. 226 OF THE CONSTITUTION OF INDIA.

Statement of Facts.

The petitioner above named states as follows:

1. The petitioner is the Trivandrum Chapter of the organization mainly engaged in protecting the wildlife of the country . The Chief Patron of the organization is Smt. Meneka Gandhi.

2. It is respectfully submitted that this petitioner came to understand from the news papers that Kerala Forest Department is has captured an elephant on 1st June, 2006. They call it as “rogue elephant” (Kolakolli)  for the reason that media has highlighted certain horror stories of its activities. The news papers also quoted the statement of the 2nd Respondent, wherein he has stated that after thorough examination its health they are going to train it to be used as a captive elephant. The elephant will be kept in a temporary cage for three months so that it can be trained into Kumki elephant, so as to catch other elephants. True photostat copy of news paper reports appeared in various newspapers, dated 02-06-2006 is produced herewith and marked as Exhibit.P.1 for the purpose of identification. 

3. The training involves holding the animal in Kraal, a cage  wherein the animal cannot move its body. They will also  chaini, beat, and torture the elephant with weapons by multiple people  for 60 days in order to tame the wild giant and to make it bow to the orders of humans. This type of cruel methods so as to make it a Kumki elephants is not contemplated by law. 
4. Elephants are critically endangered class of Indian wildlife. Taming of wild elephants is an extremely painful and traumatic experience for this gentle animal. Such catching and taming by barbaric taming methods had killed one tusker in Chattisgarh in Feb 2003 following which the government of India has banned such barbaric capturing and taming methods . Some photographs of the said elephant which has been killed id Chattisgarh,  is produced herewith and marked as Exhibit.P.2 for the purpose of identification. 

5.  Several incidents of brutal training methods are highlighted in various parts of the country. The case of torture and violent attack to tame the famous Makna elephant at Mudumalai elephant camp of Tamil Nadu a few years back is also an example of how animals should not be treated. The male elephant population in India is extremely low. With such low male ratio the numbers of elephants in the wild are already declining day by day and maintaining the gene pool is an extra ordinary task.Several years of effort is needed to protect the elephants natural habitat and allow the animal have better living condition, sufficient feed and water in its habitat so that it successfully breeds. Elephants are not prolific breeders and this adds a more complex situation in conserving this critically endangered species. In such a critical situation elephants the pride of our nation and a critically endangered species may dwindle from the jungles if such capturing and taming of the wild elephants is allowed.

6. The age of the elephant is 35 years. It a very difficult task to train such elderly male elephants which has lived in the wild for 35 years. Elephant management during MUSTH is another serious problem in keeping the animal in captivity.Adding further to the agony of the traumatic capture and brutal training the wild elephant will be tied to chains and will be having restricted movements for its entire life time ( for another 35 years) but in the jungle each male elephant has a free ranging territory of 100 square kilometers. Several cases of kumki elephants being sold to contractors for timber logging are noticed in the past in Kerala. The same is going to repeat now with this new elephant (Kolakololi) . Without any proper plan to rehabilitate the animal and feeding budget for the animal for its lifetime the animal is going to live in a hell, as a prisoner, begging in streets away from its wilderness surrounded by strangers and concrete jungle.With already about 1000 - 1200 elephants ( 80% of them are tuskers) in captivity in Kerala that are forced to beg in streets, overworked for religious ceremonies, walked on tar roads with burning temperature, adding more and more tuskers to the existing captive animals is questionable.

7. These captive elephants are just money making machines for their owners. As per the survey results in year 2000 the number of captive elephants in India is a huge shocking number (3400 to 3600) (Source: Proceedings of the International workshop on the Domesticated Asian Elephant page 145, 5-10 Feb 2001). With 6 years passed by now definitely this number might have grown drastically. Adding more and more elephants to captivity is going to add more unmanageable complexity in to this system. Indian elephant is listed in IUCN (International Union for Conservation of Nature and nature resources) red list of threatened species and listed on Appendix I (highly threatened) of CITES (The Convention on International Trade in Endangered Species of Wild Fauna and Flora) (Source www.cites.org). For the past 20 years Indian elephant is assessed as endangered by IUCN and the status has not changed till now. (Source: www.iucnredlist.org)

8. It is respectfully submitted that translocation of wild elephants have been done successfully even in India. It is the duty of the Forest Department to give a better chance of survival in the wild rather than go through the process of training and retaining it through cruel methods. In countries like Sri Lanka wild elephant orphan calves, which stray in to human habitat are taken to a elephant orphanage (Supported by Born Free foundation UK) located in Udawalawa , cared for and then sent back to the wild after few years( Website article attached). Such positive approach is followed in sending back the animals to their natural habitat and conserving the species but on the contrary more and more wild elephants are domesticated in India which is a negative sign that clearly indicates that we are moving in wrong direction which is not going to add any benefits to the conservation of the species or welfare of the animals and making the problem more and more complex. (Source: www.bronfree.org.uk)
9. Several crores of funding is done every year by “Project Elephant” of Ministry of Environment and Forests for solving human – elephant conflicts such funds can be used for reducing human-elephant conflict in a better way in future. IUCN and WWF (World wildlife fund) has successfully executed several successful mitigation plans in Africa to avoid human – elephant conflict. Organizations like Wild Life Trust (WTI) are helping the States in protecting the wild life. 
10. There are several alternate methods for protecting the people from wild elephants . For example electric fencing, and iron rail fencing are commonly used in many parts of the country. Methods like smoking by burning chilli (The chilli smell will deter the elephants),growing chilly plants mixed along with regular crops (As elephants hate spicy feed), tying cow-bells to fences as an early alarm and setting up watch towers to keep vigil and to drive away the elephant are better methods so as protect themselves from the attack of elephants. 

11. There is a skewed/ disproportionate male female ratio of elephants in Kerala forests. The Forest Department should not add to the problem by capturing tuskers. In the circumstances it is proper that a  wildlife expert study  the problem area and identify  the captured elephant as the one which creates problems. In fact, the tribals and  newspapers admit that the problem will be there even after capture of the elephant. The Forest Officials themselves has been quoted by newspapers expressing doubts as to whether this is the problem elephant. There is no data available with the Forest Department Officials have not conducted any enquiry into the allegation of loss of crops of and  loss of life this elephant has caused. There is no data available in any official records in this manner. 
12. There are sanctuaries like the Periyar Sactuary where elephants are wandering freely without any harm to any person.  Expert advice and experienced people with previous experience of successful translocations, are available in India, even in Karnataka & Tamilnadu. organisations like Born Free foundation & David Sheldrick elephant orphanage has had good success rate even in the case of elephants which have been in human contact for years.  This is a good opportunity for the Dept to study elephant relocation. The Forest Dept can seek the help of Kerala Forest Research Institute to track the elephant, if possible with devices like radio- collar , i.e., implanting micro chips insider the animal  . Now that the elephant is caught it is not difficult to radio- collar on it . There is a high chance of the elephant not returning to its original territory if the relocation territory is cut off from the original. Therefore it is highly essential that appropriate action be taken immediately. 

13. It is submitted that the so called cruel treatment as stated above has now commenced. Therefore in these circumstances it is essential that unless some justice is given to the said animal the purpose of this writ petition will lose. Therefore there is no other remedy than to invoke this Court's extraordinary jurisdiction under Article.226 of the Constitution of India on the following among other grounds:
G R O U N D S

A. The authorities ought to have translocated this elephant in discharge of their duties under Art. 51A (g) and 48A . Instead of treating it cruelly by beating and other method it is highly recommended  positive alternative approach to taming the elephant and domesticating it is more sustainable. 

B. The act of indulging in prohibited activities,  as contemplated under the said Act, for the purpose of making the elephant as Kumki is illegal . 

C. Capture of wild elephants have not been considered a correct solution for man- elephant conflict anywhere in the world. If the animal is causing any damage to any person that should be dealt with in a sustainable manner.  Catching & training elephants should not be given proirity over relocation by a Dept whose aim is retaining wild animals in their habitat. 

For the reasons set out above and in the affidavit filed herewith the petitioner prays that the following :

R E L I E F S

i. To issue a writ, direction or mandamus commanding the respondents to stop training of the elephant which has been caught by them(as reported in  Exhibit.P.1 news report) by performing any of the acts which are prohibited by Section. 12 of the Kerala Captive Elephants (Management and Maintenance)  Rules, 2003; 
ii. To issue a writ, direction or order in the nature of mandamus or such other appropriate writ, direction or order commanding the respondent to relocate the elephant which has been caught by them (as reported in Exhibit.P.1 news reports) with the advice of experts with previous experience in the field to a suitable safe place; 
iii. .To issue a writ, direction or order in the nature of mandamus or such other appropriate writ, direction or order commanding the respondent to systematically study man-elephant conflict in the forest areas , and take steps for mitigation and for making the area safe for settlers through alternate methods like, digging of trenches, maintaining fences, and other methods suggested by scientists, or combinations of them should be used. 

iv. Such other relief’s which this Hon'ble Court deems fit and necessary in the circumstances of the case and the costs of this case so as to prevent cruelty to the elephants ; 
Court Fees paid under the Kerala Court Fees and Suits Valuation Act. Schedule-II, Art-(I)11 (l)(2)(iii)..Rs.100/-
Dated this the  10 June 2006
Counsel for the Petitioner                                                                                      Petitioner.

INTERIM RELIEF
For the reasons stated in the writ petition and the accompanying affidavit it is humbly prayed that this Hon'ble Court be pleased to pass an interim order restraining the respondents  in indulging in any of the activities which are prohibited as per Sec. 12 of the Kerala Captive Elephants (Management and Maintenance) Rules, 2003. while dealing with the elephant which is the subject of Exhibit.P.1 news report, during the pendency of this writ petition. 
Dated this the  10 June 2006
                                                                               COUNSEL FOR THE PETITIONER.

IN THE HIGH COURT OF JUDICATURE, KERALA

[SPECIAL ORIGINAL JURISDICTION]

W.P.(C).No………….......... of 2006
People for Animals........…………………..………………........................Petitioner

Vs.

State of Kerala   and another………………..……………………........Respondents

AFFIDAVIT

        I,  Leela Latheef,  aged 61 years, wife of Latheef , Secretary,  People for Animals, Regd No. 158/1999, Karthika, Anayara, Thiruvananthapuram, do hereby solemnly affirm and state as follows:-

1. I am the  petitioner in the above case. I know the facts of this case.  I am duly authorized to swear this affidavit on behalf of the petitioner organization. 

2. The accompanying writ petition is prepared by my counsel on my instructions. I have gone through the petition and state that the facts stated therein are true and correct to the best of my knowledge and belief.  I  also declare that  I have not filed  any petition seeking similar relief’s in respect of this cause of action.

3. The Exhibits produced along with the writ petition are true copies which has been provided by me to my counsel. If the interim prayer as prayed for it not granted petitioner will be put to irreparable loss and injury.

      What is stated above are true and correct to the best of my knowledge, information and belief.

Dated this the  10 June 2006
                                                                                                                Deponent:   
Solemnly affirmed and signed before me by the deponent who is personally known to me at Ernakulam on this the  10 June 2006
P.B.SAHASRANAMAN                                                   

 ADVOCATE
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Dated this the 10 June 2006
Counsel for the petitioner

Presented on:-    - 06-2006.
	


IN THE HONOURABLE HIGH COURT OF KERALA

At Ernakulam.

WRIT PETITION (CIVIL) .No…………………….of 2006
People for Animals……………………………………..………………………Petitioner
Vs

State of Kerala and another.rs………………………………………………Respondents
WRIT PETITION FILED UNDER ART. 226 OF THE CONSTITUTION OF INDIA
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� The above is the true photographs referred to and marked as Exhibit.P.1 in the writ petition..
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