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Over the last ten years, the prevalence of drugs on college campuses has gained the attention of policymakers in Congress. Among those 18 to 22 years of age in 2002, the rate of current drug use was 20.7% among full-time undergraduate college students and 22.4 % among part-time and non-students. 
 Beginning in the 100th Congress, a policy emerged that attempted to prevent student drug use by cutting financial aid for five years to students who were convicted of drug offenses twice in a ten year period. First proposed by Rep. Bill McCollum (R-FL), as an amendment to the Anti-Drug Abuse Act of 1988, his bill passed the House but died in the Senate. The bill would have directed the Secretary of Education to reinstate aid once the student had completed a drug rehabilitation program.
 Four years later during the Higher Education Act (HEA) reauthorization process in the 102nd Congress, Rep. Gerald Solomon (R-NY) offered a proposal in March 1992 that would have directed a student with a first drug conviction to enroll in a drug treatment program in order to resume eligibility for aid, or reimburse the federal government for all aid received. Rep. Solomon’s bill did not become law. For nearly forty years, Title IV of the HEA has given college students access to federally subsidized loans, grants and work-study arrangements. Originally authored in 1965 under the Johnson Administration, the HEA must be reauthorized and funded by Congress every five to six years. Late in the evening on April 29, 1998, the 105th Congress was considering reauthorization of the HEA (H.R. 6). Before the House, Rep. Mark Souder (R-IN) rose and offered an amendment that would ban students convicted of drug offenses from receiving financial assistance for college by assigning a three-tier system of restriction for students convicted of possession charges, and assigning two years ineligibility for the first, and life ineligibility for the second trafficking conviction. For each conviction, a student must complete a drug rehabilitation program. Rep. Souder’s amendment 59 before the House added two unannounced drug tests to the requirements. After Rep. William Goodling (R-PA) rose in support of Rep. Souder’s amendment, it was approved by a voice vote. On the Senate side, Sen. Dan Coats (R-IN) added a provision similar to Rep. Souder’s in the Senate Committee on Labor and Human Resources. When Rep. Souder was speaking before the House about his amendment, he warned that “we have a major crisis in this country,” and with this amendment, “our goal is to make sure that...the students are clean when they come back (to college).” After crediting Rep. Solomon for pioneering this policy in 1992, Rep. Souder turned his attention to explaining how drug use on college campuses is at a crisis stage. Citing statistics from the March 21, 1997 edition of the Chronicle of Higher Education that studied 487 colleges and universities and found campus arrests increased by 5% in 1996, Rep. Souder said that “it is clear in our universities (that) we have had drug use as an increasing problem.” Adding that a survey of high school seniors revealed that 76% believed their school was not drug-free, Rep. Souder linked these findings with a University of Michigan study that reported 33.5% of college students surveyed in 1995 had used illegal drugs within that year. “Now this suggests that our children know they are at risk, and we need to take some steps to make sure they are not in danger,” said Rep. Souder in arguing for his amendment. Rep. Souder originally offered his amendment in the House Committee on Education and the Workforce, which was chaired by Rep. Goodling, and the Subcommittee on Postsecondary Education, Training and Life-Long Learning, which was chaired by Rep. Buck McKeon (R-CA). Since Rep. Souder’s proposal passed by a voice vote in committee, there is no documentation of comments or votes cast. 
  
After H.R. 6 passed the House and Senate, a conference committee determined in its joint explanatory report that both the House and Senate version of Souder’s amendment were virtually the same, but with an exception that “the Senate bill, but not the House bill, also (provided) for rehabilitation if the conviction is reversed ... The House (receded).” 
 Mr. Souder sat on the HEA conference committee that produced the final draft.
 After ten years of incremental shifts, a drug-free student aid provision became law. After the conference reports were approved by the House and Senate, the HEA with Rep. Souder’s amendment attached were signed into Public Law 105-244 by President Clinton on October 7, 1998. “A concerted attempt (by the American Council on Education (ACE) and other higher education associations was made) to block the inclusion of this provision (in the HEA), and negotiations were made during the rulemaking process following enactment of Souder’s amendment.”

After President Clinton signed Rep. Souder’s amendment into law, the Department of Education interpreted the language of PL 105-244, Sec. 483 to mean that drug convictions past and present automatically rendered applicants ineligible for student aid. Since the law took effect on July 1, 2000, 124,006
 students have been denied financial aid for college because they answered “yes” to a drug conviction record, answered “no” after March 21, 2001 or left question 35 blank on the Free Application for Federal Student Aid (FAFSA). President Clinton opposed the provision because policy analysts believed it duplicated existing law that grants judges the discretion to deny federal benefits to people convicted of drug crimes,
 and confusion about the language of question 35 prompted the President not to penalize aid applicants who left the question blank. However, Secretary of Education Rod Paige and the Bush Administration decided to fully enforce the law on March 21, 2001 by stating that an applicant must answer question 35. To give some indication of the yearly potential volume of blocked student aid applications, 406,388 people between the ages of 18 and 24 were arrested for drug offenses in 2002 alone.
 Although the Department of Justice has clarified that there exists no database tracking student drug offenses,
 and, as late as January 1, 2002 the Department of Education was still considering softening the ban, 
 an ED spokesperson warned: “if we find out a student has lied, the student would be at risk for prosecution for lying to the federal government.”
 
Rep. Souder’s law has come under scrutiny by many institutional and non-institutional actors who cite the unintended consequences that the policy has for college students.  In Congress, Republicans have largely advocated for modification to the provision, while Democrats have largely supported repeal. However, ideological differences fuel partisan arguments that span philosophical discussions to fiscal concerns. All of the Democratic offices where I sought comment have pointed to the disproportionate impact that the provision has on minorities, since more well-to-do families are less impacted by a loss of student aid. Critics ask if convicted students really deserve the “double punishment” of imprisonment, parole and fines, and then the refusal of student aid. As Joe Racalto, Legislative Assistant for Rep. Barney Frank (D-MA) exclaimed, “the fundamental reason this provision is wrong is that a (convicted student) has already paid their debts to society.” Critics also raise the question of fairness in terms of only applying the policy to drug crimes. As one Hill staffer put it, “how is it fair when people with murder convictions don’t lose aid?” Based on FBI crime statistics for 2002, adults aged 18 to 24 committed a comparable number of property crimes - 332,344 – to drug crimes – 406,388.
 These statistics alone could support an argument to deny financial aid to students convicted of property crimes. Then, there is the question of whether denying student aid is the best cure for preventing drug use. As Joe Racalto noted, “without education, it’s next to impossible to better your life.” Critics also raise questions about the harm that this provision is causing to non-traditional students, who in the last decade have changed the demographics of community colleges and public universities across the country. ACE noted that “the provision poses a particular hardship to older, non-traditional students who may have had a distant, youthful indiscretion.”
 Non-traditional students, who often work and raise families, might be deterred from applying for aid, because of “question 35 alone.”
 In addition to the American Federation of Teachers, both the Student Aid Alliance, and its organizing arm the ACE have actively sought repeal of the provision. ACE stated, “the drug offenses provision (is) a fundamentally flawed piece of legislation, both conceptually and operationally.”
 The National Association for Financial Aid Administrators (NASFAA) has also actively worked for repeal. Despite its extensive and diverse membership, they “have received (only) a few dissenting views from (members)” on their position, according to spokesperson Larry Zaglaniczny by telephone, who added in a Student Aid News article that convicted students “have paid their debt to society through the justice system” and should not be punished again by student aid laws.”
 One of NASFAA’s members is the University of Georgia, whose financial aid director, Susan Little, said that she “wouldn’t mind at all” if NASFAA was instrumental in getting this provision repealed, and added that, although she “doesn’t want to give financial aid to convicted drug offenders,” this provision has created a kind of “policing of the financial aid process,” that is “not (her office’s) role.” I interviewed Joe Cowart, a spokesperson for Sen. Zell Miller (D-GA) and Christy Seyfert, a spokesperson for Rep. Max Burns (R-GA) to see how they thought this provision was hurting students in Georgia’s 12th Congressional District, which includes my hometown. Mr. Cowart didn’t think “anybody here has followed the law,” and Ms. Seyfert, said of Rep. Burns, who was a college professor at Georgia Southern University before becoming a member of Congress in January 2003, that she “(didn’t) have any information” on how this provision might be impacting students in the 12th District. Yet, the assurances by Susan Little that her office, has denied student aid because of question 35 to “far less than a dozen students a year,” out of some 32,000 students at UGA, may help to explain why these officials didn’t have much to say. 
A diverse array of academic associations has spoken out in favor of repeal. Writing on behalf of the American Association of Collegiate Registrars and Admissions Officers, American Association of Community Colleges, American Association of State Colleges and Universities, NASFAA and nine other prominent academic associations, Stanley Ikenberry, President of the ACE, in a letter to Asa Hutchinson, Administrator of the Drug Enforcement Agency (DEA) wrote “we are concerned that this provision will prove to be an insurmountable obstacle to far too many students, causing many of them to abandon their hope of a college education.”  Mr. Hutchinson later expressed that the provision wrongly punishes drug offenders twice, and especially those “who left prison years ago and are now finding that they cannot get financial aid.”
 Many in the drug policy reform community are urging repeal. “It’s a second punishment that only affects those who qualify for financial aid,”
 said David Borden, founder and executive director of the Drug Reform Coordination Network (DRCNet). DRCNet has used “telecommunications and (the Internet)” to “raise awareness of the consequences of the war on drugs,” and advocate “peaceful, public-health based approaches for reducing the suffering caused by drugs, and the drug war, to individuals,” according to their website. Having actively campaigned for repeal of the provision since it was passed in 1998, and hosting a comprehensive website dedicated to repeal, DRCNet also established the John W. Perry scholarship fund to assist students denied Federal financial aid because of drug convictions. I spoke by telephone with Jonathan Rosen, a lobbyist and political consultant at DRCNet, to see what he is currently doing to repeal this provision. Mr. Rosen currently heads up the Coalition for Higher Education Act Reform (CHEAR), which is comprised of thirty-nine organizations that include the ACLU, NAADAC, the National Education Association (NEA), NASFAA, and a number of civil rights (NAACP, LCCR, National Council of La Raza), drug policy reform (Drug Policy Alliance, MPP, November Coalition), religious and health reform organizations (FCNL, UUA, NAMA, NWHN). According to CHEAR press releases, coalition members have individually lobbied Congress for repeal. Over the last few years, DRCNet and CHEAR have backed efforts in the House by Rep. Barney Frank to repeal the bill. However, Mr. Rosen’s first political assessment upon arriving at DRCNet four months ago was that “the House is overwhelmingly Republican and Barney’s bill is not going anywhere.” Therefore, Mr. Rosen “called Sen. Ted Kennedy’s office and asked him to sponsor Frank’s bill (H.R. 685) on the Senate side” in order to “get repeal in the Senate and then put pressure on the House.” Sen. Kennedy, who is a ranking member of the Health, Education, Labor and Pensions Committee, agreed to sponsor a repeal bill if Mr. Rosen would secure him a Republican co-sponsor. Mr. Rosen is currently working on tying in Hispanic groups to the issue by meeting with members who serve large Hispanic constituencies. When asked what motivates DRCNet to advocate repeal, Mr. Rosen cited that minority students are disproportionately affected by this provision, as is evidenced by statistics that reveal 72% of federal court convictions and 53% of state court convictions for drug offenses belong to minorities who would be automatically ineligible for financial aid,
 even though whites use more drugs than people of color
 and whites comprise 77% of the U.S. population.
 Although Blacks only make up 13% of drug users, African Americans represent 35% of all arrests for drug possession, 55% of drug convictions and 74% of those sentenced to prison.
 Moreover, the Journal of Negro Education, pointing to a Sentencing Project study
 that shows a discrepancy exists between the rate and severity of drug-related convictions issued to minorities and impoverished offenders, in contrast to white males who receive the majority of drunk-driving convictions that are normally handled as misdemeanors, asks if “Congress has created a hierarchy of crimes whereby only certain types of criminals should have access to a collegiate education?”
 To demonstrate that this provision most impacts minority students, the Journal stated that “minority students are much more likely to receive federal financial aid than White, non-Hispanic students.”
 Interestingly, Rep. Souder is quoted by the New York Times to admitting that his son would not be impacted by the policy because he “is not on scholarship.”
  Mr. John Avery, Director of Public Policy at NAADAC, discussed his view that “the government wants to use drug use as a legal issue,” and not address it as “an obvious symptom of illness.” Mr. Avery said that the result of “everyone (in Congress who) was trying to outdo each other on being tough on drugs” was a “huge entrenched bureaucracy (that includes the ONDCP, DEA, Department of Health and Human Services and SAMSHA) defending their jobs” from efforts to scale back the “war on drugs.” NAADAC, whose membership is primarily certified substance use professionals in the public and private sector, believes that the policy “doesn’t prevent drug use, but just punishes” students, and joined CHEAR. Mr. Avery said that a professional organization like NAADAC can take a “full repeal” stance and make CHEAR look more moderate. Mr. Avery has been called forth to give evaluative testimony of the provision in Congress, and NAADAC has e-mailed action alerts to its members and written about the policy in articles and its publications.  
Efforts to repeal Rep. Mark Souder’s policy have been spearheaded in Congress by Rep. Barney Frank (D-MA). In serving a district that is home to over 30 four-year colleges, spokesperson Joe Racalto said that, although there was not a high-profile case to point at, Rep. Frank “believes that this policy is affecting kids in his district.” Less than two months after President Clinton signed Rep. Souder’s amendment, Rep. Frank introduced H.R. 1053 to repeal the policy, but was unable to gain enough support to push the bill through the House. This process was repeated in the 107th Congress when Rep. Frank’s H.R. 786 died with the end of the second session. In the current Congress, Rep. Frank has reintroduced his repeal bill – H.R. 685 – but Mr. Racalto indicated that the Massachusetts Democrat is aware that Republicans don’t want to assume any cost for repeal. At the present time, H.R. 685 has no Republican sponsorship, and hasn’t emerged from the Subcommittee on 21st Century Competitiveness. Rep. Frank has never sat down with Rep. Souder to compromise or clarify the policy, according to Mr. Racalto, and Rep. Frank has told reporters that “the repeal of the provision would likely be presented as an amendment to the reauthorization of the HEA in 2003, with final language done by 2004.”
 Although some Democrats don’t have any problem with the provision, and no consensus among Democrats has yet been reached, both parties are “coming to an understanding that something needs to be changed,” said Larry J. Walker, Legislative Director for Rep. Major Owens (D-NY), who is co-sponsoring Rep. Frank’s bill. Mr. Walker expressed concern about inserting a repeal bill in Title IV of the upcoming reauthorization. “There is less of a possibility to add the repeal without it being rejected by the Republican majority,” said Mr. Walker, explaining that the Republicans “decided to break up (the HEA and pass each of the seven titles separately),” which makes it more difficult for the repeal bill to avoid scrutiny.  Among other prominent Democrats who have supported repeal are Rep. Bobby Scott (D-VA), who also introduced legislation to repeal the provision two months after it became law, Rep. Charles Rangel (D-NY), who, in representing sections of New York City, has consistently co-sponsored Rep. Frank’s legislation, and Rep. Robert Andrews (D-NJ), another co-sponsor. Of the Democratic offices that I spoke with, few reported receiving correspondence from constituents in the past year, and none reported hearing any complaints that their representative was advocating repeal of the policy. 
The impact of this policy has sustained a student movement to repeal the law. Students for Sensible Drug Policy (SSDP), which grew out of DRCNet four years ago, has energized over 100 student campus organizations to pass resolutions for repeal, participate in annual national student days of action to stage “protests to pressure university leaders to do more to change the law”
 and lobby their members of Congress. SSDP has also actively campaigned to oust Rep. Mark Souder from his Indiana district.
 This “student outrage has had an effect,” said James P. Bergeron, Legislative Director for Rep. Buck McKeon, who conceded that (the provision) would never have been (reconsidered) without (student pressure),” and added that “Rep. McKeon’s office has met with student groups in … his district.” SSDP argues that the provision does not apply to other crimes and unfairly targets minority students due to racial inequities in sentencing. Their efforts to garner support have gained sixty signatures for repeal from university leaders.
 Rep. Mark Souder has felt the heat from student groups, and at least one media source documents confrontational encounters with students who, in the words of Rep. Mark Souder have “hounded me around the country with their mistruths and lies.”
 Although he designated the Secretary of Education to interpret and apply his provision, critics have made Rep. Souder largely responsible for the unintended consequences of the policy, and despite his “strong anti-drug beliefs,”
 Rep. Souder has made it clear that he never intended for the policy to apply retroactively to students who were convicted prior to enrolling. Under pressure, Rep. Souder urged the Department of Education to modify their interpretation of the law, but the Department responded that they “(did not) have the legal authority to make any changes without new legislation from Congress.”
 As a member of the House Committee on Education and the Workforce through three sessions of Congress, in 1999, 2000 and 2002, Rep. Souder introduced legislation in committee to modify the provision to only penalize students convicted of drug offenses while they are enrolled in college and receiving financial aid,
 but joined Republican colleagues in blocking attempts by Democratic members of the committee to repeal the provision outright. When Rep. Souder reintroduced his clarification bill in 2002, he secured Rep. Gregory Meeks of New York as a democratic co-sponsor (H.R. 3777). However, election-year partisanship was blamed for its failure to pass the House. In the end, all attempts to modify the provision have either died in the Senate or conference committee. Although Rep. Souder retired from the Committee on Education and the Workforce with the conclusion of the 107th Congress, he has backed an ongoing effort in the 108th Congress by Rep. Buck McKeon (R-CA) and Sen. Judd Gregg (R-NH), a member of the Health, Education, Labor and Pensions Committee, on the Senate side to modify the provision. Rep. McKeon and Rep. Souder have had much experience together in relation to this policy. Rep. McKeon served as Chairman of the Subcommittee on Postsecondary Education, Training and Life-Long Learning Subcommittee when Rep. Souder was a member, and the California Republican continues to serve in this same capacity today on what is now – the title changing in 2000 - the Subcommittee on 21st Century Competitiveness. According to James Bergeron, Rep. Souder had done a lot of research on drug use in college before he introduced the original language into Rep. McKeon’s subcommittee, which deals with Title IV (student eligibility) of the Higher Education Act. The Chairman supported a “narrow interpretation” of this language, meaning that the policy would only apply to students receiving aid at the time of the offense.  “Rep. Souder and Rep. McKeon have met in the past,” said Mr. Bergeron, “and Rep. McKeon listened to Rep. Souder and agreed to add a clarification provision to his Affordability in Higher Education Act (H.R. 3311).” Mr. Bergeron also indicated that his boss is “open to judicial discretion” if repeal becomes more supported than clarification. Currently, however, “repeal does not have the support of the Committee on Education and the Workforce because of “cost and policy considerations.” When asked if policy considerations might include taking a step back from the decades old zero-tolerance position of the United States government, Mr. Bergeron acknowledged that this is a factor, but also explained that the cost of repealing the provision is fiscal.  The “budget baseline” is created every year when all policy effective on a given date creates an “artificial line” for the operating budget for a fiscal year. Once Rep. Souder’s policy was implemented, the government stopped assuming costs for student aid based on the expectation that a certain quota of students would be denied assistance. Now that the government is saving money, the Republican majority on the Committee on Education and the Workforce does not want to reassume the cost of funding the pool of students who lost aid due to a drug offense. To support this position, the Republican majority goes further in giving the rationale that “students who receive federal money to go to college should not be using it to purchase drugs.”
 Rep. Souder and his staff have expressed the belief “that (those) students guilty of drug offenses while in school should continue to be denied financial aid,”
 but not one source turned up an explanation as to why Rep. Souder decided to pursue this policy and defend its principle against thunderous levels of criticism. If one was to go by what he says to the press, it can be reasoned that the Indiana Republican has strong feelings about having a clear academic “mind … not clouded by the poison of drugs.”
  Yet, most experts on the issue I interviewed, including Congressional staff and David Borden with DRCNet were quick to shrug and say they didn’t know the man. Mr. Avery from NAADAC also “(didn’t) know his motive,” but speculated that Rep. Souder couldn’t find an issue in his district, “so he created his legacy” with this policy.  Mr. Avery added that Rep. Souder is “an old drug warrior” who “can’t pile on the penalties fast enough.” Regardless of what motivated Rep. Souder to carry the bandwagon for this policy, most people would agree with his argument that “a college degree, if you’re taking drugs, isn’t worth a whole lot.”
 
Defenders of the policy point out that denied students can regain their eligibility by completing a drug rehabilitation program that includes two unannounced drug tests. However, critics argue that the provision forces expensive and scarce treatment programs on students who may not need the help, and the requirement isn’t backed by the funding needed to expand treatment programs to students who wish to overcome their predicament. As Becky Timmons of The Presidency put it, “rehabilitation programs are overcrowded by individuals with serious drug dependencies.”
 Mr. Avery with NAADAC said that “64% of (community and non-profit) treatment is paid for by the government (through Federal block grants and state funds), but only 29% of treatment is paid for by private insurance.” The Journal for Negro Education reported that “the fees charged by (private) facilities and providers are prohibitive for low-income students (with limited or no healthcare benefits).”
 Based on the ONDCP 2003 Budget, 2.3 billion dollars went to the Center for Substance Abuse and Mental Health Services Administration (SAMHSA), which is balanced against the entire Federal drug budget of 11.4 billion for FY 2002.
 To find out if the formulation of this policy in Congress involved any consideration of the fact that penalized students would likely place a greater demand on Federally funded treatment programs, I spoke with a representative of SAMHSA, an agency under joint control by the ONDCP and the DHHS, who confirmed that his agency has “never been requested to appear in Congress to give testimony for this provision,” and that “the provision doesn’t relate to their work.” Perhaps, it can be concluded that the rehabilitation section of the provision was added to give the provision a “compassionate conservative” feel to it, since there is not enough funding available to meet the demand for treatment, but it can still be said that students who were honest and answered “yes” on question 35 still “have options” and “only need to complete a treatment program.” 
At the heart of Rep. Souder’s policy, is the argument that “Federal financial aid is a privilege, not a right.” 
 Lori Waters, Executive Director of Eagle Forum agrees, saying that “law-abiding students should be at the front of the line” to receive federal aid that is both in high demand and “not an entitlement … (but) a privilege granted to a few.” This argument is often clarified to mean that financial assistance is a reward that drug users do not deserve. Although state and private resources assume some student assistance costs, the federal government underwrites about 75% of aid.
 In a faxed statement to Rolling Stone Magazine, Rep. Ron Paul (R-TX) wrote that it would be an “erroneous notion that people have a right to taxpayer funds regardless of their actions,” and “the Republican congressmen who supported the (policy) insist that taxpayer money should not be wasted on drug users.” However, Teachers for Prohibition argues that to make it more difficult for people to obtain an education “is counterproductive as it … won’t help solve the drug problem.”
 The Journal of Negro Education went further to say that “the drug provision is a reversal of the long-standing federal policy of increasing access to higher education” and “removes access … from those individuals who may be using higher education as a means to escape the cyclical dynamic of drugs.” 
 However, impacted students may still qualify to receive aid at Yale University and three other institutions that provide special scholarships to students specifically ineligible for federal student aid due to the provision.
 
Supporters of Rep. Souder’s policy indicate that a student would have to be convicted three times for drug possession or two times for selling drugs before they permanently lost federal aid. Therefore, commented Lori Waters, “the law is actually very lenient” and “it forces … students to face the consequences of their crimes.”  Yet, some critics point out that many applicants are unaware of question 35 until they run across it on their application;  the rising cost of higher education, and the importance of a college degree can make the stakes high and the consequences greater for telling the truth than lying when it comes time to apply for student aid. 
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