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Medicinal Marijuana

In the course of one-hundred years, marijuana has evolved from being used sparingly as a recreational drug, and more commonly as a household remedy for ailments, to becoming an extremely controversial herb. Beginning in 1937 with the Marijuana Tax Act, the United States government launched a fierce attack on the weed, which continues today. 

In recent years, cannabis has become available for medicinal purposes to critically ill patients in nine states. The practice of legalizing and prescribing marijuana is gaining momentum among the States, but the Federal government refuses to recognize any medicinal benefits in cannabis. Some medical experts, including the National Institute of Medicine (IOM) of the National Academy of Sciences, which released a comprehensive study at the request of the White House, concluded that marijuana has therapeutic value, and that for some fraction of patients, marijuana is superior to other available treatments.”
 In fact, the Marijuana Policy Project (MPP) explains in its publications that the IOM findings support therapeutic uses for pain and discomfort associated with AIDS, glaucoma, cancer, multiple sclerosis, epilepsy and chronic illness. Although numerous government studies by the United States and other industrialized nations have concluded that some medicinal benefits exist, the American Medical Association is one of several leading medical organizations that has not endorsed medical marijuana and supports the drug’s continued Schedule 1 classification under the Controlled Substances Act of 1970, which categorizes marijuana as a drug that has no medicinal value and is highly abusive.  However, public opinion seems to favor the idea of allowing adults use of marijuana legally for medical purposes, as a October 2002 TIME/CNN poll found 80% were in agreement with the idea.
 A 2002 General Accounting Office study found that “the typical medicinal marijuana user is likely to resemble someone from the baby boom generation – or older – who normally takes the drug for severe pain or persistent muscle spasms.
 

Despite passage of medical marijuana defense laws in nine states, the Drug Enforcement Administration (DEA) continues to enforce Federal anti-marijuana possession, cultivation and distribution laws. John Walters, Director of the White House Office for National Drug Control Policy (ONDCP) and the Bush Administration have repeatedly said that the medicinal marijuana initiatives are part of a larger “pro-drug agenda to legalize marijuana entirely.” However, critics of federal drug policy contend that the ONDCP and DEA make up a huge entrenched prohibitionist bureaucracy that will go at any lengths to protect their jobs. These bureaus, along with the White House, have made marijuana, and recycled old arguments that marijuana is a “gateway drug” and there are more effective medical alternatives to cannabis, its primary focus for anti-drug efforts. The Bush Administration believes that the state marijuana laws have resulted in a “worsening of relations between federal, state and local law enforcement” and the laws create “legal loopholes for drug dealers and marijuana cultivators to avoid arrest and prosecution.” 

Legal challenges surrounding medicinal marijuana have moved through state and federal courts, and the U.S. Supreme Court has issued two decisions since 2001. Although New York was the first state to pass a medical marijuana protection law in 1980, it never implemented it. California implemented Proposition 215, an initiative placed on the general election ballot in 1996. Prop 215 allows for a “safe and affordable” distribution system for medical marijuana.
 The Proposition safeguards cultivation and distribution of the drug to patients by cooperatives organized by local governments and citizens. Most medicinal marijuana users must either grow their own plants or obtain the drug on the black market.
 However, in California, large scale medical marijuana cultivation efforts are generally supported by local governments. The Oakland Cannabis Buyers’ Cooperative was one such project, but it soon became a center of dispute between the Federal Government and California. Once voters approved Proposition 215, the Federal Government went to court to block implementation of the law. Because the government considered the cannabis club to be violating the marijuana trafficking laws of the U.S. Controlled Substances Act of 1970, the government sought an injunction against the club.
 In the lower courts, the government first won, but then lost on appeal
 when “Federal Judge Charles Breyer modified his original order blocking the law and permitted the Cannabis Club to provide marijuana to people suffering from a serious medical condition who have no alternative to cannabis for relief of symptoms and who have a recommendation from a doctor.”
 The government appealed this modification to the U.S. Supreme Court and won. However, the U.S. Supreme Court ruled 5-3 on May 14, 2001 in United States v. Oakland Cannabis Buyers’ Cooperative (121 S. Ct. 1711) that the defense of medical necessity could not be read into the Controlled Substances Act of 1970.
 Yet, the Court did not settle the legal question of whether or not a common law or constitutional defense based on necessity could be made, since a federal drug law was the only consideration. Marijuana advocates had unsuccessfully advanced the legal argument “that the Controlled Substances Act of 1970, which classifies marijuana as a Schedule 1 controlled substance does not supercede an individual’s right, recognized by centuries of common law, to a defense of medical necessity in the face of federal law.”

One year after the Oakland case, another marijuana cooperative came under fire. The Wo/Men’s Alliance for Medical Marijuana was a cooperative between officials from Santa Cruz County, California and Valerie and Michael Corral, owners of the farm that managed the cultivation of cannabis for the hospice collective of about 250 members.
 This arrangement changed in September 2002, when more than 20 armed DEA agents seized 165 plants from the farm and arrested Mr. and Mrs. Corral at gunpoint.
  The raid angered county residents and officials, and the mayor of Santa Cruz, Chris Krohn called the “DEA’s attack on medicinal marijuana misguided.”

Santa Cruz County made headlines twice to protest the DEA raid, when the city mayor and other officials set up a marijuana distribution site at Santa Cruz city hall,
 and the County unsuccessfully sought legal action in Federal court to block the DEA from raiding cooperatives like Wo/Men’s Alliance.
 Chief among their arguments, the County claimed that the raid violated the patients’ constitutional rights by infringing on their ability to alleviate their suffering. Yet, U.S. District Court Judge Jeremy Fogel decided that federal laws outlawing the cultivation of marijuana, with a lone exception for approved research, supercedes Proposition 215 in California, and added that he “had no alternative (but to decide) that, under existing law, (the County, cooperatives and patients) cannot succeed on the merits of their claims.” Judge Fogel reasoned that “the legislative and executive branches of the federal government have a different view” than the State of California, and, “in a federal system, (the federal) view is controlling.”
 Judge Fogel also found that the “sanctity of doctor-patient relationships did not protect situations where physicians prescribe illegal drugs.” 

The issue of a doctor’s First Amendment free-speech right to discuss any method of treatment with a patient became a court battle over a gag order first imposed in 1996 by the Justice Department under Clinton Administration that barred doctors from either recommending or prescribing marijuana to their patients. This gag order was part of a larger set of regulations that clarified the Federal government’s position that there were no exceptions to federal drug laws for medical use of marijuana.
 Doctors had feared that discussing the pros and cons of marijuana with their patients would summon the DEA to revoke their physician license. In Conant v. Walters, San Francisco HIV/AIDS specialist Marcus Conant, MD, and other doctors challenged the speech restriction and won a temporary injunction against the order, which was later made permanent by a three-judge panel of the U.S. Court of Appeals for the Ninth Circuit.
 The Justice Department appealed this decision to the U.S. Supreme Court,
 but lost again on October 14, 2003. The U.S. Supreme Court upheld the ruling of the U.S. Court of Appeals for the Ninth Circuit that protected a doctor’s First Amendment right. Robert Kampia, Executive Director of the Marijuana Policy Project considered the ruling to be “the most significant court action (on this issue) in two decades,”
 and National Public Radio noted that the decision is a “surprise because the 9th Circuit had ruled in 2001 that California’s medical marijuana law is illegal.”
 
Doctors still have to be wary of malpractice cases involving medicinal marijuana, however. The Washington Times recently reported on “a growing trend of insurance companies denying coverage in cases in which medicinal marijuana is prescribed.”
 Many insurance companies cite liability for covering a drug that has not received FDA approval and is a Schedule 1 controlled substance. Critics of medicinal marijuana are hopeful that the risk of liability will deter doctors from prescribing the drug.
 
Another prime legal example of the federal-state conflict over medicinal marijuana involves Ed Rosenthal, who was convicted of three counts of federal cultivation and conspiracy for growing marijuana for medical purposes, despite state and local protections. In the San Francisco Bay area, where the DEA focuses most of its attention to arresting cultivators and distributors,
 Mr. Rosenthal was actively cultivating marijuana plants for seriously ill patients in cooperation with the city of Oakland, but Federal District Court Judge Charles R. Breyer barred the defendant from mentioning his cooperation or the state law”
 to the jury presiding over the case. After finding Mr. Rosenthal guilty of the charges, five members of the jury issued a public apology. Indicating that they were never told that Mr. Rosenthal was participating in the state medicinal marijuana program, members of the jury publicly stated that “they would not have voted to convict Mr. Rosenthal if they had been allowed to consider the California law.”
 During the trial, “the prosecutor underscored the federal government’s position that medical marijuana was illegal, that the drug had no medical value and that the will of California voters had no effect on federal drug law.”
 The jury members said that they were “kept in the dark” because “the prosecution, (but not the defense) was allowed to put all of the evidence and testimony (before the court),” the members said in a statement.
 The New York Times reported on how “striking (the) demonstration of how deep the divide remains between federal and California laws on (medicinal marijuana),” as “the jurors were joined by the San Francisco district attorney and two members of the San Francisco Board of Supervisors.”
 Mr. Rosenthal appealed for a retrial, but Judge Breyer upheld the original February 2003 conviction.”
 The judge wrote in his decision that the views of the local government “do not control the enforcement of federal law,” as quoted by the New York Times.
 
Deemed a “cannabis expert” by DrugSense, an online drug policy reform organization, Mr. Rosenthal said in a letter to the editor of the San Francisco Chronicle
, that “the loss of my voting rights is cruel punishment.” Although Mr. Rosenthal received felony convictions, some credited public pressure and considered the outcome of his trial a “stunning setback for the federal government,
 as Judge Breyer sentenced Mr. Rosenthal to one day of jail on June 4th, 2003, instead of the statutory maximum of 100 years imprisonment and possible fines up to $4.5 million. Many reformers believe that the Bush Administration feels threatened by the probability that Mr. Rosenthal’s acquittal will stop DEA interference with the right of states and voters to regulate marijuana laws.
 
Another instance that angered the Bush Administration was Maryland’s decision to become the first state to extend relaxed sanctions to seriously ill marijuana users, according to the Washington Post. Despite strong dissent from Drug Czar John Walters, and the Bush Administration, Governor Robert L. Ehlrich, Jr., a former member of Congress who once co-sponsored a bill to free states from Federal laws prohibiting marijuana
, signed a bill into law on May 22, 2003 that reduces the penalty from $1,000 to $100 for terminally ill patients who possess less than an ounce of marijuana out of “medical necessity”.
 In response to the Maryland law change, Walters told the Washington Post that the “drug legalizers ... snuck up on people in Maryland and used them to help the wider effort (to legalize drugs).”
 Mr. Walters did tell CBS News that he wished “(marijuana) was medicine, and “he could take (this issue) off the table,” but “the science doesn’t justify that.”
 USA Today reported that thirteen state legislatures have similarly considered medicinal marijuana bills since 2002.
 
Since 1996, when California and Arizona established medicinal marijuana protection laws, Washington State and Oregon followed in 1998, Maine and Alaska in 1999, Hawaii and Colorado in 2000 and Nevada in 2001. San Francisco voters successfully passed a initiative in the November 2002 general election that directs the city to grow its own marijuana for the purpose of distributing it
 to the largest population of medical marijuana users in California - around 10,000 - according to Drug Policy Alliance. Such a program sets a major precedent of a local government that is actively and continuously taking responsibility to provide medicinal marijuana in violation of federal drug laws. 

For over three years, residents of the District of Columbia have had less success at implementing an approved 1998 ballot initiative to legalize marijuana for medicinal use.
 The U.S. Congress, which has oversight over D.C.’s government and budget, has blocked efforts to implement the initiative. An amendment to the D.C. Appropriations bill, which was spearheaded by then-Rep. Bob Barr (R-GA) in 1999 and has been added to the Appropriations since then, was overturned in March 2002 by the U.S. District Court of the District of Columbia. However, the U.S. Court of Appeals reinstated the amendment. Despite strong support by D.C. residents for medicinal marijuana protections, Congress will continue to block such a program until the Barr Amendment is dropped by an act of Congress.
  
Rep. Barney Frank (D-MA), Rep. Ron Paul (R-TX), Rep. Dana Rohrabacher (R-CA) and others in Congress hope to one day pass legislation to amend the Controlled Substances Act of 1970 to provide freedom of “federal prohibition to “those nine states where … physicians (can) prescribe marijuana.”
 By titling his bill in the 108th Congress, the States’ Rights to Medical Marijuana Act (H.R. 2233), Rep. Frank has gained notable bi-partisan sponsorship in support of states’ rights. He hopes that his bill will put pressure on the DEA and prosecutors to stop pursuing patients. While Rep. Frank’s bill releases states from federal intrusion, a more moderate alternative (H.R. 1717) would provide “an affirmative defense” for patients prosecuted for medical marijuana. A vote in Congress on July 23, 2003, on a similar amendment to block funds for DEA medicinal marijuana raids, received a 62% increase in support over a similar vote five years ago.
 
In those states where protection laws do not exist, medical marijuana users have little recourse in the courts. This was the case for a paralyzed South Dakota man who was granted permission to claim “medical necessity” for marijuana use, but was unsuccessful at convincing the state Supreme Court that his argument was valid. “Laws govern the actions or inactions of people, not medical conditions,” wrote Justice Richard W. Sabers.”
 
Additionally, problems still exist in those states with protection laws. A 2002 General Accounting Office study cites law enforcement officers in Oregon who indicate that their medicinal marijuana law has complicated efforts to seize illegal marijuana or to prosecute some cases
 and expressed concern about conflicts with federal law enforcement. In one incident, a series of Oregon citizens were arrested for distributing marijuana for profit, but were able to obtain medical marijuana registry cards after their arrests, which angered federal prosecutors.”
 

The conflict between state and federal policies on this issue has extended most recently to Canada where a government sponsored medicinal marijuana program and official discussion about decriminalizing marijuana have angered the Bush Administration and his cabinet member, John Walters, director of the White House Office for National Drug Control Policy (ONDCP).

Although Canadian officials have felt mounting pressure from the United States government to drop plans to liberalize Canadian marijuana laws, Mr. Walters told reporters that “Canada can do what it wants, as long as it doesn’t affect the U.S.”
 However, Canada’s stance on marijuana could become a problem if “the trade is able to use our borders as a vehicle to enhance their effectiveness to move drugs across the border, he said.”
 Currently more than 250 Canadians legally smoke marijuana provided by the government to alleviate the pain associated with HIV, cancer and multiple sclerosis.
 The British newspaper, the Guardian, recently reported that “hundreds of Americans are seeking political asylum in Canada, claiming they face persecution by their own government because of their use of medicinal marijuana.” One of these fugitives includes Steve Kubby, the Libertarian party’s 1998 candidate for governor of California who has adrenal cancer and faces a 120-day jail term for drug possession.”
 

 
Back in the United States, numerous advocacy groups are working at the local, state and national level to sway public opinion, put ballot initiatives to the people and portray medicinal marijuana users as everyday citizens who lead productive lives. One such organization, the Cannabis Consumers Campaign, encourages medical marijuana users to “(come) out of the closet … (and) demonstrate to the general public and our political leaders that pot smokers are good, responsible, contributing members of society who deserve equal status and treatment before the law,” according to their website. Other organizations, such as Drug Policy Alliance, Common Sense for Drug Policy and Marijuana Policy Project use membership funds and donations from multi-millionaires to conduct direct advocacy and media campaigns. All of these efforts have had a large impact on how society deals with the medicinal marijuana issue. Still, the Marijuana Policy Project concludes that Congress has “the power and responsibility” to put the issue to the states so that “seriously ill people nationwide can use medical marijuana without fear of arrest.” However, some bureaucrats have other plans for disobedient patients who are terminally ill, and they do not involve free medicine.
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