CHAPTER 1 – Development of Liability, Based On Fault

I. DEFINITION 

a. Tort – Latin for twisted, French for injury or wrong 

b. A civil wrong, other than a breach of contract, for which the law provides a remedy. 

II. HISTORICAL 

a. Common Law – developed by opinions of judges 

b. Statutes – trespassing, limitation of actions, wrongful death 

2. Legislative – increasing role 

3. Theory - 

i. Imposing liability on those who caused harm to acceptance of moral standards 

4. Keeping peace, providing substitute for vengeance 

b. Forms of Action – complaints must fit in King’s writ 

i. Writ of trespass 

5. Writ of trespass on case, action of the case 

III. CAUSAL SEQUENCE 

a. Log Thrown – 

i. Injured party – trespass against thrower (intentional) 

i. no proof of damage needed 

2. criminal conduct 

i. Action – injury by stumbling over log (neglect) 

i. no liability unless damage proven 

3. civil remedy 

IV. WEAVER V. WARD 

a. Issue – One soldier accidentally shot another during a military training skirmish 

b. Rule –Trespass action 


c. Application – Plaintiff ran across piece, during circumstances of military training 

d. Conclusion - Accident, therefore no negligence of hurt 

e. Burden – on defendant to prove freedom from all fault 

f. Modern – intent or negligence of wrong doer 

V. BROWN V. KENDALL 

a. Issue – Dog owners separate fight. Defendant held up stick to strike dog, struck plaintiff in eye instead. 

b. Rule – Trespass for assault and battery 

c. Application – Defendant liable unless show exercise of extraordinary care 

d. Conclusion – Defendant blow was intentional, difference between unintentional and involuntary by jury, judge disagreed and suggested new trial 

e. Ordinary care – kind and degree of care, prudent and cautious necessary to guard against probable danger 

VI. COHEN V. PETTY 

a. Issue – Plaintiff drove car into embankment, injure Defendant, reckless driving 

b. Rule – actionable negligence 

c. Application – Defendant fainted 

d. Conclusion – Negligence not predicated. Defendant has no prior knowledge of illness. 

VII. SPANO V. PERINI CORP 

a. Issue – Property damage caused by explosion from nearby property without showing negligence. 

b. Rule – absolute liability 

c. Application – proof of negligence, accompanied by actual damage, prevent desirable improvements to property and city, 

d. Conclusion – appellate reverse judgment – plaintiff did not show defendant failed to exercise due care. 

CHAPTER 2 – Intentional Interference with Person or Property

I. INTENT 

A. Garratt v. Dailey – 

a. Issue – Child pulls chair from under guest, fractured hip and injuries 

b. Rule –liability of infant 

c. Application – Infant does have liability if intent to cause injury can be shown 

d. Conclusion -  remanded to trial judge, found for plaintiff


B. Spivey v. Battaglia -

a.Issue - Defendant put arm around plaintiff and pulled her head toward him, causing pain in neck, ears, and skull & paralysis on face and mouth. Are the stated actions negligence or assault and battery? 

b. Rule - Assault and Battery are intentional and negligence is unintentional

c. Application - Defendant is liable for foreseeable consequences 

d. Conclusion - Decision of district court quashed and cause remanded with reversal of summary judgement, instructions to jury re: negligence 

C. Ranson v. Kitner-

a. Issue - Killed dog because it looked like a wolf; defendants argued good faith belief.
b. Rule - Liable for damages caused by mistake 

c. Application - Mistake of identity does not change the intent
d. Conclusion - Defendants liable for damages caused by their mistake.

D.  McGuire v. Almy 

a. Issue - Can an insane person be found liable for battery?
b. Rule - Fault not a universal prerequisite to liability. An insane person who does intentional damage by their act may be held accountable.
c. Application - In this case, defendant was held to have intended to strike and injure plaintiff and acted upon that intent
d. Conclusion – An insane person who understands the consequences of his or her actions may be held liable for battery.

E.. Talmage v. Smith -

a. Issue - Property owner threw stick at boys on roof of a shed, plaintiff was hit by stick and lost sight in one eye. Defendant intended to hit another boy on the roof - not the plaintiff
b. Rule – Transferred intent doctrine
c. Application – Trial judge instructed jury that if force used was unreasonable toward Smith or intended boy, then he could be held liable for battery.
d. Conclusion – Court upheld judge's instructions; fact that D did not intend injuries to P immaterial.

II. Battery

A. Cole v. Turner (Eng. 1704)

i. the least touching of another in anger is a battery

ii. if people meet in a narrow passage and one touches other gently without violence or design of harm, no battery

iii. If any of them use violence to force way in a rude manner or struggle about the passage and cause hurt, this is a battery


B. Restatement of Torts, 2nd

1. Battery as Harmful Contact

2. Battery as Offensive Contact

C. Fisher v. Carrousel Motor Hotel (TX 1967)

a. Issue – Does snatching a plate from a person's hand constitute battery?

b. Rule – Battery by Offensive Contact which is not physically injurious but causes personal indignity.

c. Application – Ee of hotel snatched plate from P hand while loudly announcing that a “Negro could not be served” in the hotel. Unpermitted and intentional contact with an object closely associated with a person's body can be considered battery.

d. Conclusion – Judgment notwithstanding jury's decision reversed and damages awarded to P.

 III.  Assault 

 A. I de S et ux. v. W de S (Eng. 1348).

 a. No physical harm done to P  Judge held that because D had attempted to harm or frighten (“made an assault”) P there was harm done. 

 b. Earliest example of assault under CL.

 B. Western Union Telegraph Co. v. Hill (AL 1933)

 a. Issue – Was there an assault which would justify an action to damages?

 b. Rule – Assault is an intentional, unlawful offer to touch the person of another in a manner as to create a well-founded fear of imminent battery with present ability to effectuate the attempt.

 c. Application – Question of whether or not D's ee had present ability to effectuate the attempt is a question for jury.

 d. Conclusion – Court did not address matter of assault but reversed judgment, ruling that ee did not act within scope of his duties.

 IV. False Imprisonment

 A. Big Town Nursing Home, Inc. v. Newman (TX, 1970)

 a. Issue – False Imprisonment

 b. Rule – Unlawful restraint of person's freedom of movement

 c. Application – Taken to nursing home by his nephew, 67 year old man with Parkinsons and voice impediment was admitted – admission papers stated would not be held against his will for any length of time.  P asked to be allowed to leave and was refused; tried to escape multiple times and was caught, placed in a “restraint chair”.  Eventually managed to escape and catch a ride to Dallas – had lost 30 pounds in 2.5 months.

 d. Conclusion -- “Ample evidence to sustain” jury's verdict of false imprisonment

 B. Parvi v. City of Kingston (NY, 1977)

 a. Issue -- 

