TOPIC: Strict Liability – Abnormally Dangerous Activities

CASE:   Rylands v. Fletcher, 3 H & C 774, 159 English Rep. (1865)

FACTS:   Plaintiff (P) operated a coal mine on land near but not adjacent to defendant’s (D) mill.  While D was constructing a reservoir, their diggings contacted old mine workings filled with debris.  These mine workings connected under the intermediate land with the P's mine.  D employed competent engineer and contractors for construction of the reservoir.  A few days after the reservoir was filled, the water burst into P's workings, flooding the mine.

HISTORY:   Arbitrator stated material facts in special case to Court of Exchequer which held for D by 2 to 1.

ISSUE:  Is D liable for damage caused by the water despite no fault being found?

RULING:  Yes.  The Exchequer Chamber reversed the Exchequer's decision.  This was upheld the House of Lords.

RATIONALE:   Had D been using land in a natural manner and an accumulation of water escaped through natural means, P could not complain of the result.  However, if D's use of land in a non-natural manner causes consequences, D makes non-natural use of land at their peril. Court case of Smith v. Kendrick cited as an example of a natural use.

RULE:   A defendant acts at his or her peril by introducing onto his or her land something non-natural which is likely to cause harm if it escapes.

TOPIC: Consent

CASE:   Hackbart v. Cincinnati Bengals, Inc., 601 F.2d 516, 444 U. S. 931

FACTS:   Plaintiff Hackbart (P) was playing in a regular season professional football game against the Defendant team, the Cincinnati Bengals (D).  D's player Charles “Booby” Clark struck a blow with his forearm to the back of the head and neck of P who was kneeling on the field.   The blow caused both players to fall forward to the ground; Clark admitted the blow was not accidental. .

HISTORY:   Trial court held that professional football is a business which is violent in nature and only penalties or expulsion from the game are available as sanctions.

ISSUE:  Has P consented to D's violent acts by playing professional football?

RULING:  No.  The plaintiff is entitled to have the case tried on an assessment of his rights and whether they were violated.  Reversed and remanded for new trial.

RATIONALE:   The specific acts in the complaint are in direct violation of the rules of the game.  Witnesses also testified that striking a player in the face or from the rear is against the rules as well as the general customs of the game.  The court concluded that the trial court made an improper determination that the game of football was so violent and unlawful that no distinction could be made between acceptable and unacceptable behavior.

RULE:   In order for consent to be used as a defense, the plaintiff must have shown an express or implied willingness that the defendant should act in the complained of manner.  

TOPIC: Negligence/Res Ipsa Loquitur

CASE:   Larson v. St. Francis Hotel., 83 Cal.App.2d 210, 188 P.2d 513

FACTS:  Plaintiff Larson (P) was walking on the sidewalk near the St. Francis Hotel (D) on August14, 1945 (V-J day).  Just after she stepped out from under the marquee, she was struck on the head by a heavy arm chair and knocked unconscious.

HISTORY:   P proved the facts as above and her injuries at trial, then rested, relying on res ipsa loquitur.  The court granted D's motion for nonsuit.

ISSUE:  Under the circumstances, does res ipsa loquitur apply?

RULING:  No.  The trial court was correct in holding that res ipsa loquitur does not apply.  Judgment of the trial court affirmed.

RATIONALE:   Under res ipsa loquitur, the defendant must have exclusive control of that which caused the accident and the accident must be of the type that does not ordinarily occur if the defendant uses ordinary care.  The court held that the hotel furniture was not under the exclusive control of the hotel, since it was most likely that a guest had thrown the furniture from a window and that this situation could happen even if the defendant used reasonable care.

RULE:   In order for a plaintiff to use res ipsa loquitur, he or she must prove (1) there was an accident, (2) that which caused the accident was under the exclusive control of the defendant at the time of and prior to the accident, and (3) the accident was of such a type that would not ordinarily happen if the defendant exercises ordinary care.

TOPIC: Determining Cause of Harm

CASE:   Summers v. Tice, Supreme Court of California (1948)  33 Cal.2d 80


199 P.2d 1 

FACTS:  Plaintiff Summers (P) and Defendants Tice and Simonson (Ds) were members of a hunting party.  Both Ds negligently fired at the same time in P's direction.  P was struck in the eye by one of the shots.

HISTORY:   Trial court held for P.  Ds appealed and appeals were consolidated.

ISSUE:  Since Ds did not act in concert (shot from only one of them was the cause of P's injury) and there is insufficient evidence to show which D is guilty of negligence, should judgment against both Ds stand?

RULING:  Yes.  The burden of proving that the shot did not come from his weapon falls upon each defendant.  Judgment of the trial court affirmed.

RATIONALE:   If Ds were not held liable, this would exonerate both from liability even though each was negligent and P's injury resulted from such negligence.  Ds are ordinarily in a better position to offer evidence to determine which one caused the injury.  The innocent injured party should not be deprived of his right to redress where determining apportionment between defendants is incapable of proof.

RULE:   If two defendants independently act in a negligent manner and injury to the plaintiff occurs from the act of one of the defendants, the burden of proving which act caused the injury falls upon the defendants.

TOPIC: Unforeseeable Consequences

CASE:   Palsgraf v. Long Island Railroad Co., N.Y. 339, 162 N.E. 99
FACTS:   Palsgraf (P) was waiting at a railroad station for her train to arrive.  Another train was departing the station and a man carrying a wrapped package rushed to board the train.  An employee of the Long Island Railroad Co. (D) tried to help the man board the moving train and in so doing, knocked the package loose.  The package contained fireworks or explosives (the record is unclear) which ignited upon impact.  This explosion knocked over scales on the railroad platform, injuring P.

HISTORY:   Trial court held for Palsgraf and this was affirmed by the Appellate Division.

ISSUE:  Was the Long Island Railroad Co. negligent in its conduct toward Palsgraf?

RULING:  No.  The Court of Appeals of New York held that in regard to the man boarding the train with the package, Mrs. Palsgraf was not close enough to the event for the employee’s conduct to be considered negligence.  Judgment reversed and the complaint dismissed.

RATIONALE:   In the deciding opinion, Chief Justice Cardozo stated that if no danger to the plaintiff was apparent using ordinary care, then no wrong could be assigned to injuries resulting from the actions – “the orbit of the danger so disclosed to the eye of reasonable vigilance would be the orbit of duty.”  Negligence is seen in this concept as a matter of relation between actors.  There is a strong dissent by Justice Andrews disagreeing with the concept of negligence being limited to a foreseeable victim.  Andrews’s dissent focuses on proximate cause as a basis for determining liability in a negligence case.  According to Andrews, a person who owes a duty of care to someone for his or her actions owes this care to everyone, regardless of the foreseeabilty of a particular person being affected.  Instead, Andrews suggests looking to the causation of injuries to determine whether liability applies or not.

RULE:   Depending upon the jurisdiction, some courts hold more closely to Cardozo’s foreseeable plaintiff approach to negligence, while some courts follow Andrews’s proximate cause approach.  Unforeseeable consequences may be held as negligence or not depending upon proximate cause and the foreseeability of harm to the particular plaintiff.   
          

TOPIC: Failure to Act

CASE:   Tarasoff v. Regents of University of California., 17 Cal.3d 425, 131 Cal Rptr. 14
FACTS:   A man under the care of a psychologist employed by the University of California (D) told the psychologist that he intended to kill Tatiana Tarasoff.  The psychologist had the man detained by campus police but he was released shortly thereafter.  Two months later, the man shot and killed Tatiana.  Tatiana’s parents (Ps) claimed that D should be liable for her death due to their failure to warn her or her parents of the danger.  

HISTORY:   Initial complaint against D stated liability due to failure to confine; however, California statutes provide tort immunity for doctors from this type of decision.  Ps wanted to amend suit to base liability upon failure to warn.

ISSUE:  Did the psychologist owe a duty to warn Ms. Tarasoff even though he did not have a relationship with her?

RULING:  Yes.  The court held that due to the nature of the relationship between psychologist and patient, a psychologist must exercise reasonable care to protect others from dangers caused by the patient’s illness.  Plaintiffs’ complaint was allowed to be amended to state a cause of action against defendants.

RATIONALE:   Previous California decisions have held that a hospital or doctor has an affirmative duty to others (for example, a hospital controlling the behavior of a patient who may endanger others).  The court held that there was no logical reason why the affirmative duty to a third person should be confined to situations where the hospital or doctor had a special relationship with both parties.  Instead, the court found that the public interest in safety from violent assault is sufficient reason for the doctor’s relationship with the patient to put the doctor in a position to warn third parties of potential violent acts.

RULE:   Doctor and patient relationships fall into the same category as parent/child, employer/employee, etc.: there is an affirmative duty to intervene and protect third parties from harm (in the case at hand, by warning the potential victim). 

TOPIC: Premises Liability

CASE:   Rowland v. Christian, 69 Cal.2d 108, 70 Cal. Rptr. 97
FACTS:   Rowland (P) was a social guest in defendant (D) Christian’s apartment.  While using the bathroom, P was injured when the cracked handle of the water faucet broke, severing tendons and nerves in his hand.  D had known for two weeks that the handle was cracked and had complained to the building manager; however she did not tell P of the handle’s condition.

HISTORY:   Trial court entered summary judgment for the defendant.

ISSUE:  Did Nancy Christian owe a duty of care to Mr. Rowland, her social guest?

RULING:  Yes.  The court held that the distinctions between invitee, licensee, and trespasser did not materially change a land occupier’s conduct toward the other party and that a failure to warn or to repair a concealed defective condition constitutes negligence.  Judgment reversed.

RATIONALE:   The rigid classifications of invitee, licensee, and trespasser derive from historical common law rulings; over time, the courts have created “classifications and sub​classifications” resulting in confusion and obscuring the older distinctions.  Furthermore, modern society does not value the distinctions so important to the traditional classifications – the feudal basis of the classifications does not fit well in an industrialized urban society.  The court feels that a single standard of reasonable care is more appropriate for determining liability.

RULE:   A land occupier owes a duty of reasonable care to all entrants upon his or her land including a duty to warn of hidden dangerous conditions to all entrants, regardless of status.

TOPIC: Comparative Negligence

CASE:   Li v. Yellow Cab Co. of California, 13 Cal.3d 804, 119 Cal. Rptr. 858
FACTS:   Nga Li (P) made a left-hand turn into an intersection while a Yellow Cab (D) was approaching.  D entered the intersection at an unsafe speed after the light turned yellow.

HISTORY:   Trial court found D negligent but found that P was contributorily negligent and entered summary judgment for the defendant.

ISSUE:  Is it fair to the plaintiff to completely bar recovery based on her contributory negligence?

RULING:  No.  The court held that the rule of contributory negligence was unjust and instead adopted a rule of pure comparative negligence.  Judgment reversed.

RATIONALE:   Contributory negligence bars recovery regardless of the relative negligence involved; the court felt the rule was inequitable since responsibility is not distributed in proportion with fault (as an example, one person who is half to blame bears all of the financial responsibility while the other person – equally to blame -- bears none of the financial responsibility). Following this conclusion, the court held that pure contributory negligence, rather than a 50% or greater rule was indicated based upon this reasoning of apportioning responsibility to the same degree as fault.

RULE:   “All or nothing” negligence (contributory) rules are replaced in California by “pure comparative” rules – responsibility is directly apportioned to the same degree as fault.

TOPIC: Privity

CASE:   MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050
FACTS:   Donald MacPherson (P) bought a Buick from a retailer who bought it from the manufacturer and was in the automobile when it collapsed.  P was thrown out and injured.  One of the wheels was made from defective wood and the spokes crumbled into fragments.  Evidence shows the defects could have been discovered by a reasonable inspection (which was omitted).

HISTORY:   Judgment for the plaintiff, affirmed by the Appellate Division.

ISSUE:  Did the defendant owe a duty of care to anyone but immediate purchaser?

RULING:  Yes.  The court held that if the manufacturer of the finished product is negligent, where danger is to be foreseen, a liability will follow.

RATIONALE:   If a thing is reasonably certain to place life and limb in danger when negligently produced, it is a thing of danger.  If the thing will be used by people other than the purchaser and used without additional tests, then the manufacturer is under a duty to make it carefully.

RULE:   A manufacturer owes a duty of care to persons other than the purchaser if negligent manufacturing will lead to danger.

TOPIC: Implied Warranty of Merchantability

CASE:   Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69
FACTS:   Mrs. Henningsen (P) was driving when “something went wrong” with the steering and the car turned sharply into a wall.  The car was manufactured by Chrysler, sold to Bloomfield Motors (D) who sold it to Mr. Henningsen; Mr. Henningsen bought the car as a Christmas gift for his wife.  Mr. Henningsen signed the contract for the automobile without reading the 8.5 inches of fine print which disclaimed all warranties except replacement of defective parts.

HISTORY:   Negligence counts were dismissed by the court, with the case submitted to the jury on an implied warranty of merchantability.  Verdict returned for the plaintiff.

ISSUE:  Does the “warranty” included in the contract override the implied warranty of merchantability?

RULING:  No.  The court held that Chrysler’s attempt to disclaim the implied warranty and the obligations therefrom is inimical to the public good.

RATIONALE:  The ordinary consumer does not have the opportunity nor the capacity to inspect or determine the fitness of an automobile for use.  Warranties originated to safeguard the buyer, not limit liability of the seller or manufacturer. The language of the contract “gave little and withdrew much.”  The warranty is standardized, no bargaining is engage in and the dealer does not have the authority to alter it.  Furthermore, this warranty is uniform across manufacturers – the consumer has nowhere to go to negotiate for better protection.

RULE:   Implied warranties of merchantability will not be disclaimed through rigid application of common law under contracts of adhesion.

TOPIC: Nuisance

CASE:   Philadelphia Electric Co. v. Hercules, Inc., 762 F.2d 303
FACTS:   Philadelphia Electric Co. (P) sued Hercules, Inc. (D) for damages resulting from P’s clean up of a property.  The site was purchased by P from a company which bought the property from D.  Six years after the purchase, the state found that material similar to that produced by D’s predecessor was seeping into the river and ordered P to eliminate the problem.  P spent or lost $400,000 through clean up efforts.

HISTORY:   The district court held for the plaintiff in the suit based on private nuisance, public nuisance, and indemnity.

ISSUE:  Is Hercules liable to Philadelphia Electric?  To whom is Hercules liable?

RULING:  Philadelphia Electric does not have standing to sue for private nuisance or public nuisance.  A note to the case suggests that Hercules may be liable to neighboring landowners for private nuisance and to the state or federal agencies responsible for environmental matters on public nuisance liability theories.  Judgment against defendant reversed.
RATIONALE:  Philadelphia Electric has not suffered “particular damage” to a right common to the general public and lacks standing to sue for public nuisance.  Because the rule of caveat emptor applied to the plaintiff’s purchase of the land, private nuisance is unavailable.  Allowing a purchaser of land to have a cause of action where there was no fraudulent concealment of conditions would negate the market’s allocation of risks.
RULE:   In order for a plaintiff to have a cause for public nuisance, his or her damage must different in kind from that of the general public, not just different in degree.

TOPIC: Defamation
CASE:   New York Times v. Sullivan., 376 U.S. 254, 84 S.Ct. 710
FACTS:   L.B. Sullivan (P) was one of three elected Commissioners of the City of Montgomery, Alabama and his duties included supervision of the police and fire departments.  He brought suit against four individual defendants and the New York Times Company (D) for statements in an advertisement in the New York Times; some of the statements in the ad were incorrect.

HISTORY:   The jury awarded the plaintiff $500,000 (the full amount claimed) and the Supreme Court of Alabama affirmed.

ISSUE:  Can the defendants be held liable for defamation in their criticism of a public official’s record of official conduct?

RULING:  No, not unless actual malice is proven.
RATIONALE:  First Amendment guarantees do not have an exception for any test of truth.  Since the advertisement is an expression of “grievance and protest” made on a major public issue, it has constitutional protection.  The rule invoked by the Alabama courts, if allowed, would permit the civil law of libel to substitute for criminal statutes restricting free speech by inhibiting critics through a fear of ruinous awards for libel, leading to self-censorship.
RULE:   In order for a public official plaintiff to have a cause for defamation regarding statements made about his or her official conduct, actual malice must be proven
TOPIC: PRIVACY
CASE: Hustler Magazine v. Falwell, 485 U.S. 46, 108 S.Ct. 876

FACTS: Hustler Magazine (D) published an ad parody similar in style to advertisements for a brand of liquor in which various celebrities discussed their “first time” trying the liquor.  In the parody, Jerry Falwell (P) was depicted as having had a drunken, incestuous relationship with his mother.  At the bottom of the ad was a disclaimer stating, “ad parody – not to be taken seriously.”
HISTORY: The District Court directed a verdict against Falwell on privacy.  The jury considered the claims based on libel and intentional infliction of emotional distress, finding for Hustler on defamation (the parody could not reasonably be understood as describing actual facts or events) and finding for Falwell on the issue of intentional infliction of emotional distress, awarding damages of $200,000.  The Fourth Circuit Court of Appeals affirmed the judgment, rejecting the argument that “actual malice” standard of New York Times Co. v. Sullivan must be met before the Plaintiff can recover for emotional distress.
ISSUE: Can a public figure recover damages for emotional distress from publication of a parody offensive to him or her?
RULING: No, a public figure cannot recover for intentional infliction of emotional distress by such publications without showing that the publication contains a false statement of fact made with actual malice.  Judgment of the Court of Appeals reversed.
RATIONALE: Debate over public affairs may be motivated by less than admirable motives but this expression is protected by the First Amendment.  Public debate about public figures may cause offense but this is not sufficient reason to suppress the speaker’s opinion.  Under the ruling of New York Times v. Sullivan, a public figure may only recover for libel or defamation if the statement was false and the statement was made with actual malice.  The court extended this idea to cover the emotional distress claims, holding that to rule otherwise would result in a “chilling” of public debate.
RULE: A public figure may not claim damages for intentional infliction of emotional distress unless he or she can prove that the defendant acted with actual malice – publishing a false statement of fact, knowing the statement is false or with reckless disregard as to whether or not it is true.
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