TOPIC: Contract Damages
CASE:   Peevyhouse v. Garland Coal & Mining Co., (1962) Oklahoma 267, 382 P.2d 109
FACTS:   Willie and Lucille Peevyhouse (Ps) owned land in Oklahoma; Garland Coal & Mining Co. (D) leased 60 acres from Ps with the intent to strip-mine coal from the property.  D specifically agreed to perform specific restorative and remedial work upon the land at the end of the lease.  Expert testimony indicated that the cost of performing this work would be approximately $29,000.  D conceded that the remedial work had not been done.

HISTORY:   Defendant introduced – over plaintiff’s objection – expert testimony as to the “diminution of value”; judge instructed jury that they must return verdict for plaintiff.  The amount of damages was left to the jury along with instructions that they could consider all the evidence offered on behalf of either party.  Jury returned an award for damages of $5000 – much less than what was asked for but much more than the value of the farm.
ISSUE:  What is the proper measure of damages when the cost of performance is much greater than the value of performing the contract?
RULING:  In a case where the cost of performance is grossly disproportionate to the difference in value, the diminution of value will be the measure of the damages.  The award for damages was reduced to the difference in value between what the farm was worth and what the farm would be worth had the restoration been completed - $300.
RATIONALE:  The plaintiff should not be able to recover more from damages resulting from breach than he or she would for completion of the contract.  
RULE:   When seeking damages, a plaintiff is unlikely to receive more than the diminution of value.  The plaintiff may have more success by seeking specific performance.
TOPIC: Expectation Damages

CASE:   Hadley v. Baxendale, (1864) Court of Exchequer, 9 Exch 341, 156 Eng. Rep. 145 

FACTS:   Hadley’s (P) mill was stopped by a broken crankshaft.  P needed to send the shaft to Messrs. Joyce & co. in Greenwich to serve as a pattern for the production of a new shaft.  P sent a servant to Baxendale’s (D) office to have the shaft sent to Greenwich.  The servant told D’s clerk that the mill was stopped and the shaft must be sent immediately.  In turn, the clerk told the servant that if the shaft was sent up by noon it would be delivered on the following day.  Delivery was delayed “by some neglect” resulting in a delay in the mill returning to service.  

HISTORY:   D objected that the lost profits damages were too remote.  The judge left the case of damages to the jury who returned a verdict for 25 £ damages.

ISSUE:  Should the judge have allowed the jury to consider the plaintiff’s lost profits when deciding on damages?

RULING:  No, the judge should have instructed the jury not to take the loss of profits into consideration when estimating damages.  New trial ordered.

RATIONALE:  Damages should be what can fairly and reasonably be considered as arising naturally from the breach of the contract itself or may reasonably have been supposed to have been considered by the parties to the contract.  The defendants did not know that the mill’s work was stopped and depended upon a new shaft for resumption of activity [this appears to be inconsistent with the facts as stated at the start of the case but it is what the court stated in its conclusion].
 RULE:  Lost profits which are not directly derived from the breached contract are considered consequential damages which may be too speculative to be awarded.
TOPIC: Mitigation of damages

CASE:   Parker v. Twentieth Century Fox Film Corp.  (1970) 3 Cal.3d 176, 474 P.2d 689

FACTS:   Shirley MacLaine Parker (P) signed a contract with Twentieth Century Fox (D) to star in the film version of a musical review (“Bloomer Girl”).  D notified P of its intent not to produce the film, instead offering her the lead in a Western (“Big Man, Big Country”).  The compensation offered would be the same as for musical but without approval of script and director; in addition, the Western was to be filmed in Australia, whereas the musical would have been filmed in California.  P did not accept the role and the offer lapsed.
HISTORY:   Plaintiff sought money due under contract and damages from breach.  Defendant argued that Plaintiff failed to mitigate, saying that her refusal to accept the other role was unreasonable.  Trial court ruled that the two roles were not comparable or substantially similar and entered summary judgment for plaintiff.

ISSUE:  Did plaintiff’s refusal of the replacement role constitute failure to mitigate damages?

RULING:  No, the replacement role did not require the full range of abilities as the original role and did not include the same level of control and was thus not substantially similar to the original.  Judgment affirmed.

RATIONALE:  The musical role called for singing and dancing ability as well as acting skills.  In addition, while the monetary compensation was equivalent for the two roles, the loss of script and director approval and the change in location (Australia instead of California) were significantly different.  There is a dissent to the majority opinion in which it is argued that these differences were not enough for summary judgment and should have been presented to the jury for consideration.
RULE:   A party suffering a breach of contract must attempt to mitigate damages; if he or she does not, then “chain of causation” is breached and the other party’s liability will be limited.  In employment cases, the employee is not required to accept “inferior” employment as mitigation.

TOPIC: Moral Obligation and Consideration

CASE:   Webb v. McGowin, (1935) 27 Ala. App. 82, 168 So. 196 

FACTS:  On August 3, 1925, Webb (P) was working in the warehouse of his employer and was clearing the upper floor of the mill.   P was dropping a 75 pound block down to the ground floor when he saw J. Greeley McGowin (testator of D) directly under where the block would have fallen; had P not held on to the block, D would have been seriously injured or killed.  By holding on to the block as it fell, P was able to direct the block away from D, preventing serious injury or death.  In so doing, P received serious injuries himself and was “crippled for life and rendered unable to do physical or mental labor.”  In consideration of P’s actions and the subsequent injuries he sustained, D agreed to support P for the remainder of P’s life at a rate of $15 every two weeks.  This amount was paid until D’s death in 1934.
HISTORY:   Demurrers to complaint were sustained and plaintiff took a nonsuit and appealed.  Demurrers were on the bases of no cause to action, no consideration, McGowin had not agreed to pay appellant for services rendered at or before the time they were rendered, and that the agreement was void under the statute of frauds.

ISSUE:  Was there a valid contract between Webb and McGowin?

RULING:  Yes, McGowin’s promise to Webb in light of his moral obligation created a valid contract.  Reversed and remanded.
RATIONALE:  McGowin’s life and health were a material benefit valued in excess of the monetary aid he gave to Webb.  He expressly promised to pay Webb and in fact did so for more than eight years.  The law of moral obligation serving as sufficient consideration when supported by a subsequent promise to pay is well established.

RULE:   A benefit which is conferred upon a person, even though unasked for, may create a moral obligation.  If the person subsequently promises to pay for those services, then the promise, coupled with the moral obligation, creates sufficient consideration for a valid contract to exist.
TOPIC: Contract Formation and Good Faith

CASE:  Wood v. Lucy, Lady Duff-Gordon, (1917) 118 N.E. 214, 222 N.Y. 88

FACTS:   Wood (P) was hired by Lucy, Lady Duff-Gordon (D) to promote her fashions.  P was to have the exclusive right, subject to D’s approval, to place her designs for sale or license her designs to others.  In return, D was to receive half of “all profits and revenues” derived therefrom.  D placed her endorsement on fabrics, dresses, and millinery without P’s knowledge and withheld the subsequent profits.
HISTORY:   Defendant claimed plaintiff did not bind himself to do anything in the contract.  The trial court denied defendant’s motion for summary judgment; the appellate division reversed, granting defendant’s motion.

ISSUE:  Has the plaintiff made a promise, thus giving rise to a contract?
RULING:  Yes, the plaintiff has made an implied promise to use reasonable efforts to achieve profits.  The appellate division’s judgment is reversed and the original order affirmed.

RATIONALE:  Defendant gave an exclusive privilege – she had no right to endorse or market except through the plaintiff’s agency.  Acceptance of exclusive agency was an assumption of duties.  Without the implied promise of reasonable efforts, there is no business efficacy.  The plaintiff agreed to provide an accounting of monthly receipts and to take out patents, trademarks, and copyrights as needed to protect the rights affected by the agreement; these conditions show that his promise has a value.

RULE:   Implied terms may be evinced by the terms to which the parties agreed.
TOPIC:  Reliance/Limitations on the Offeror’s Power to Revoke
CASE:  Drennan v. Star Paving Co. (1958) 51 Cal.2d 409, 333 P.2d 757 

FACTS:  Contractor Drennan (P) received bids for subcontract work for Monte Vista School job.  Star (D) placed lowest subcontract bid at $7,131.60.  Contractor submitted bid based on subcontractor’s bid and was awarded the job.  Subcontractor reneged on original bid claiming work could not be done for less than $15,000.  Drennan had to use a different firm for $10,948.  Plaintiff claimed he depended on Defendant’s bid to compute his own bid and won based on this bid.  Defendant contends there was no enforceable contract and therefore the offer was revocable before plaintiff communicated his acceptance.
HISTORY:  Trial court found defendant made a definite offer to do the paving for $7,131.60.  Judgment for plaintiff in amount of $3,817, difference of defendant’s bid.  Defendant filed appeal with California Supreme Court.
ISSUE:  Does plaintiff’s reliance make defendant’s offer irrevocable?
RULING:  Judgment is affirmed.
RATIONALE:  Defendant had reason to believe that if its bid proved lowest then it would be used by plaintiff.  Therefore, it induced action which was “of a definite and substantial character on the part of the promisee.”  Defendant did not indicate that his bid was revocable.  The absence of consideration is not fatal to the enforcement of such a promise.  Reasonable reliance serves in lieu of the consideration ordinarily required to make the offer binding.  Restatement of Contracts, Sec. 90 states “a promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promise and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.”  Sec. 45 states “If an offer for a unilateral contract is made, and part of the consideration requested in the offer is given or tendered by the offeree in response thereto, the offeror is bound by a contract, the duty of immediate performance of which is conditional on the full consideration being given or tendered within the time stated in the offer, or, if no time is stated therein, within a reasonable time.”

RULE:  A promise which reasonably causes a person to act or to forbear from acting may serve as a substitute for consideration and validate a contract which would otherwise not be valid.
TOPIC:  Assent to Standardized Forms
CASE: Henningsen v. Bloomfield Motors, Inc. (1960) 32 N.J. 358, 161 A.2d 69 
FACTS:  Mrs. Henningsen was driving her new Chrysler when the steering wheel spun in her hands causing her to veer and crash into a highway sign. Mr. Henningsen (P) sued Bloomfield Motors, Inc. (D) to recover consequential losses, joining his wife in a suit against Bloomfield and Chrysler. Mr. Henningsen's theory was based on alleged breach of an implied warranty of merchantability imposed by the Uniform Sales Act. 


The purchase order was a one-page printed form.  The form contained an express warranty by which the manufacturer warranted the vehicle free from defects in material or workmanship and that it was expressly in lieu of all other warranties express or implied.  Most of the wording within the form was in an “easy to read” font, whereas the two paragraphs which dealt with the consumers’ rights were written in an extremely small, “difficult to read” font.  Upon the accident, the insurance inspector stated that, based upon the manner in which the accident occurred, there was definitely a mechanical defect or failure.


The defense relied on a disclaimer of the warranty.  
HISTORY:  Jury was directed to implied warranty of merchantability in trial.  Trial court found for Plaintiffs.  Defendants appealed.
ISSUE:  What is the extent of privity in application to warranty liability?  Can the implied warranty of merchantability be waived through a limited warranty?
RULING:  The Supreme Court of New Jersey affirmed the holding of the lower court.
RATIONALE:  Court holds that privity is not necessary to warranty liability.  The court stated the disclaimer of implied warranty was not conducive to the public good or welfare, and therefore express warranty was invalid.  In addition, the court held that when a driver is injured due to negligence of the manufacturer then liability is with the manufacturer, rationalizing that the consumer of automobiles have no choice or control regarding limitation of express warranty.
RULE:  An express warranty, which limits a manufacturer's liability to replacing defective parts, is void, as it is against public policy.  A requirement by the manufacturer that purchaser sign the expressed statement makes the warranty an “unconscionable provision” that allows the manufacturer to avoid warranty obligations.  The warranty included in the automobile contract is not subject to bargaining and is an adhesion contract.
TOPIC:  Justification for Nonperformance – Mutual Mistake & Failure of Consideration
CASE:  Lenawee County Board of Health v. Messerly (1982) 416 Mich. 17, 331 N.W.2d 203
FACTS:  Pickles, appellees, purchased 600 square foot tract of land upon which was located a three-unit apartment building for $25,500. The form provisions included, “… [p]urchaser has examined this property and agrees to accept same in its present condition.  There are no other or additional written or oral understandings.”  Shortly after transaction, Lenawee County Board of Health condemned property until defective sewage system was brought in to conformance.  Lenawee filed injuction against Messerlys and was granted.  Improper sewage system had been installed by a former owner of the property, Mr. Bloom.  Lenawee permitted to withdraw from suit by stipulation of the parties.  Messerlys received no payments for land contract and filed cross complaint against Pickles seeking foreclosure.  Pickles counterclaimed for rescission against Messerlys, third-party complaint against Barnese, incorporated by reference by Messerlys.  Pickles claimed mutual mistake and failure of consideration to avoid land contract.  Second claim charged Barnes willful concealment and misrepresentation as a result of failure to disclose condition of sanitation system.  Pickles sought to hold Messerlys liable for equity of Barneses’ alleged misrepresentation.
HISTORY:  Trial court found no cause against Messerlys or Barnes, concluding the parties were not informed of Mr. Bloom’s earlier transgression or the resultant problem with the septic system until discovered by the Pickles.  Trial court held property was purchased “as is.”  Foreclosure ordered against the Pickles for $25,943.09.  Appeal court affirmed trial court’s ruling in respect to Barnes, but reversed finding of no cause of action on Pickles claims against Messerlys.  It concluded mutual mistake between Pickles and Messerlys went to basic, as opposed to a collateral, element of the contract.  Or, that the incoming-producing capacity of the property in question was the mistake in question.
ISSUE:  Does rescission apply when understood value of a property was mistaken?
RULING: No, rescission does not apply.  Michigan Supreme Court reversed decision of Court of Appeals with judgment not to award Pickles, appellees, equitable remedy.
RATIONALE:  Court concluded parties did entertain mutual misapprehension of fact but circumstances did not warrant rescission.  Facts based on Messerlys division of acre prevented adequate sewage system; to serve a three-family dwelling, the requirement was 2,500 square feet.  Sale of one acre to Barnes made it impossible to remedy already illegal septic system.  Rescission refused based on value of the real estate but affected by mistake related to underlying factual assumption, which when discovered, directly affected value but simultaneously and materially affected the essence of contractual consideration.  Court applies case-by-case analysis whereby rescission is indicated when mistaken belief relates to basic assumption of the parties upon which the contract is made, and which materially affects the agreed performances of the parties.  It is not available to relieve party who assumed the risk of loss in connection with mistake.
RULE:  A contractual mistake “is a belief that is not in accord with the facts.”  A mistake relating to the parties’ underlying assumptions about the value of a transaction will not lead to rescission.
TOPIC:  Justification for Non-Performance – Doctrine of Frustration
CASE:   Lloyd v. Murphy (1944) 25 Cal.2d 48, 153 P.2d 47 
FACTS:  Before the United States entered World War II, the plaintiffs leased some land to the defendant for five years solely to sell cars and gas unless the defendant got written permission to use it for other activities.  After the United States entered the war, the government ordered most new car sales discontinued.  The defendant got an oral waiver of the contract’s conditions from one of the plaintiffs.  However, the defendant left the premises and gave written notice that he was repudiating the contract.  The plaintiffs first gave written notice to the defendant reaffirming their oral waiver then they gave up and started renting the property to others.  The plaintiffs sued for unpaid rent.  
HISTORY: The trial court found for the plaintiffs, saying that war conditions had not relieved the defendant of his duty under the contract.  The defendant appealed.
ISSUE:  Was the purpose for which the property was leased so frustrated by war conditions that the defendant was excused from performance?
RULING:  No, frustration of purposed was not to the extent that the defendant was excused.  The trial court’s judgment was upheld and the defendant ordered to pay the back rent.
RATIONALE:  The court held that both parties knew that war was coming and that the government’s action of stopping all car sales was not unforeseeable.  Furthermore, the possibility of the defendant selling new cars was not completely eliminated but merely restricted.

The court also refused to apply the doctrine of frustration to this case on public policy grounds.  It would be expensive and wasteful for tenants to repudiate leases just because their businesses were not as successful as they expected.  The court held this doctrine is only meant to be used in extreme cases.  The purpose of a lease must be totally destroyed or must become extremely difficult to accomplish in order for a lessee to be excused from paying rent.
RULE:  Frustration arises when the “expected value of performance to the party seeking to be excused has been destroyed” by an unexpected event that causes an actual failure of consideration.
TOPIC: Reaching Agreement – Qualified Acceptance, UCC 2-207
CASE:  Brown Machine, Inc. v. Hercules, Inc. (1989) 770 S.W.2d 416 
FACTS:  Brown Machine (P) sold Hercules (D) a ‘reverse trim’ press used to make Cool Whip bowls.  Hercules paid the agreed-upon purchase price whereby the original sale contract that stated “purchaser agrees to pay in behalf of Brown all sums which Brown becomes legally obligated to pay because of bodily injury or property damage caused by or resulting from the use or misuse of the IOS (item of sale)…”  Miller, an employee of Hercules, and his wife sued Brown because of injuries he sustained while operating the trim press at the Hercules’ plant.  Brown settled the suit, but initiated the action against Hercules for indemnification of the settlement amount paid the Millers.  Brown claimed the original sales contract required Hercules to indemnify Brown for any claims arising from operation or misuse of the trim press.  Hercules on appeal challenged the submissibility of Brown’s case, disputing Brown’s contention that its initial proposal constituted an offer and that Hercules verbally accepted the offer by telephone, followed by its written purchase order, which Brown received.
HISTORY:  Trial court awarded Brown $157,911.55 plus interest against Hercules for indemnification.  Hercules appealed.
ISSUE:  Does an indemnification provision in an original sales offer hold?
RULING:  Appeals Court reversed trial court ruling.
RATIONALE:  General rule is that a price quotation is not an offer but an invitation to enter into negotiations or a mere suggestion to induce offers by others.  Cover letter mentioned that a sales person could contact Hercules to discuss the quote.  Even if accepted as an offer, proposal as an offer expired thirty days after issuance.  Court held Hercules’ purchase order as the offer.  The court also considered whether Brown’s acknowledgement containing the indemnity provision constituted a counter offer or an acceptance of Hercules’ offer with additional or different terms.  The court found nothing to show Brown’s acknowledgment reflected its unwillingness to proceed unless it obtained Hercules’ assent to the additional and different terms in Brown’s acknowledgement under “Terms and Conditions of Sale” that contained the indemnity provision. 
RULE:  Orders are considered as offers to purchase.  Under UCC, an offeree’s reply which purports to accept an offer but makes acceptance conditional on the offeror’s assent to terms not contained in the original offer is effective as a counteroffer rather than acceptance.
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