1 WHAT ARE THE FUNCTIONS OF THE BL. STATE THE PROVISIONS IN THE HAGUE VISBY RULES CONCERNING BL

Functions of the BL

I. It is a receipt for goods received on board for shipment. The master is responsible for any statements he makes on the BL. It states the quantity and condition of goods when received. Therefore, clausing is to be made as per the mate’s receipt regarding the condition or quantity, or else, the receiver will expect the goods to be received in good order and condition. A clean BL is one without any remarks.

II. It is an evidence of contract of carriage where COGSA applies. It is indicated by the incorporation of the Clause Paramount in the BL. It is an evidence for the existence of a CP.

III. It is a receipt for freight. It is usually marked ‘freight paid’ or ‘freight prepaid’. This becomes conclusive evidence that the freight has been paid. Therefore it is prima facie evidence of receipt of freight. If the freight has not been paid, and the BL is endorsed to a 3rd party, the carrier will lose his right to recover the freight from the 3rd party.

IV. It is a document of title. The holder of the BL is regarded as the owner of the goods stated on it. Hence high sea sales can be made without attracting taxes. The ownership can be transferred to a 3rd party by Negotiation of BL. Endorsing the BL on the back of it does this. Negotiable BL’s are documents of title. A negotiable BL is normally written ‘to order’, so that the original consignee can transfer it to a 3rd party. Several non-negotiable copies of the BL will also exist for filing purpose.

V. It is a Negotiable Document as far as payments by Letter of Credit and other export proceeds go

VI. The consignee or receiver of goods to obtain delivery at the destination presents it.

Provisions in HVR concerning BL

I. It applies to all goods shipped under BL terms, except for live animals and cargo carried on deck if stated in the contract and actually carried on deck.

II. It applies to every BL relating to carriage of goods between ports in 2 different states if the BL is issued in a contracting state, the carriage is from a port in the contracting state or the contract provides for HVR as the basis.

III. The carrier is obliged as per the HVR to issue a BL for the goods received in his charge, and when the shipper demands.

IV. The BL should contain information regarding identification of goods as stated by the shipper in the SSN, quantity of cargo as stated by shipper in the SSN, and apparent order and condition of the goods.

V. The carrier, master or agent should ensure that the details on the BL are accurate. If details cannot be reasonably checked, then statements such as ‘said to weigh…’ etc are to be inserted.

2 DISCUSS THE ADVANTAGES TO THE SALVOR AND THE OWNER IN USING THE LOF. WHAT ARE THE DUTIES OF THE 1) SALVOR 2) MASTER / OWNER

Advantages of using the LOF to the salvors are

I. The existence of a readily available agreement that is unlikely to be contested.

II. He retains his right of lien.
III. His remuneration can be done by arbitration and he does not have to resort to courts, as this can be time consuming and expensive.
IV. The provision for Special Compensation in case he fails in salvaging the property, but has been diligent and has prevented damage to the environment during the salvage operation.
Advantages of using LOF to the owners are

I. He has a readily available agreement.

II. The principle of NO CURE NO PAY is an obvious advantage to the owner.

III. The claims of the salvor can be resorted to arbitration than court cases.

IV. The owner can seek early release of the property by providing a security against the salvor’s claim.

Duties of the Salvor as per LOF

The salvor owes a duty to the owner of the vessel or property in danger

I. To carry out the salvage operation with due care.

II. To prevent or minimise any damage to the environment when carrying out his salvage duties.

III. To seek assistance from other salvors whenever the circumstances require.

IV. To accept the intervention of other salvors when required by the owner or master of the vessel or property in danger. The amount of his reward shall not be prejudiced should it be found that such a request was unreasonable.

Duties of the Master / Owner as per LOF

The owner or master of the vessel in danger shall owe a duty to the salvor

I. To co-operate fully with him during the salvage operation.

II. To exercise due care to prevent or minimise damage to the environment

III. When the vessel has been brought to a safe place, to accept re delivery when reasonably requested by the salvor to do so.

3 WITH REFERENCE TO THE INDIAN MARINE INSURANCE ACT 1963 DISCUSS

a) MARITIME POLICY

b) DEVIATION

c) TOTAL LOSS

Maritime Policy

I. A contract of marine insurance should be embodied in the policy in accordance with the act.

II. Policy may be valid either from the time the contract is concluded or afterwards.

III. The policy must specify the name of the assured, the subject matter insured and risks insured against, the voyage or period or both for which the policy is valid, the sum/sums insured, and names of the insurers.

IV. The policy must be signed by or on behalf of the insurer.

V. The policy may be for a time or voyage or both. They may be separately issued or issued as one policy. Time policy is valid only for 12 months.

VI. The nature and extent of the interest of the assured in the subject matter insured need not be specified in the policy.

VII. The subject matter insured must be clearly designated.

VIII. The policy may be valued or unvalued. In a valued policy the agreed value of the subject matter insured is specified. It is fixed as agreed by the insurer and assured. In an unvalued policy the value is subject to the limit of sum insured. The value is ascertained subsequently but before a loss occurs.

IX. The policy may be a floating policy which describes the insurance in general terms and names/name of ships/ship and other particulars declared subsequently and endorsed in the policy, in order of despatch or shipment. Floating policies are made for goods or consignments.

X. A policy may be constructed in the form of a schedule, with terms and conditions, premium payable and other above mentioned details.

Deviation

A voyage policy generally defines the port of call for the vessel. If the vessel deviates without a lawful excuse, the insured is discharged from liability as from the time of deviation, immaterial of the fact that the ship may have regained her route before any deviation occurs.

There is deviation whenever

I. The route designated by the policy is departed from

II. If no route is designated the customary route is departed from

III. Where ports of discharge are not named or if named are not mentioned in any particular order, the vessel must go to them in strict geographical order and failure to do so amounts to deviation.

IV. The voyage must be completed with reasonable despatch and any unreasonable delay amounts to deviation.

V. Any deviation renders the policy null and void.

Deviation or delay is justified and excused when

I. Authorised by any special term of the policy

II. Where caused by circumstances beyond the control of the master and employer

III. Reasonably necessary in order to comply with an express or implied warranty

IV. Reasonably necessary for the safety of the ship or subject matter insured

V. For the purpose of saving human life or for aiding a ship in distress where human life may be in danger

VI. Reasonably necessary for the purpose of obtaining medical / surgical aid.

VII. Caused  by barratrous acts of master or crew, if barratry is an insured peril

As soon as the cause excusing deviation ceases to exist, the ship must resume her normal voyage with reasonable despatch.

Total loss

Total loss can be either an ATL or CTL.

Unless otherwise mentioned in the policy, insurance for total loss includes ATL and CTL.

ATL – where the subject matter is destroyed or so damaged that it does not resemble a thing of the kind insured or where the assured is irretrievably deprived of it or where the ship insured is missing and after a reasonable length of time there is no news of her, an ATL is presumed.

CTL – when the subject matter insured is abandoned, when it is apparent that its loss is un avoidable, or it cannot be saved from ATL without an expenditure, the amount of which would exceed its value after expenditure has been incurred. There is a CTL whenever

1 The assured is deprived of the subject matter insured by a insured peril, and it is unlikely that the subject matter can be recovered or the cost of recovery would exceed its value after recovery

2 The ship insured is so damaged that the cost of repairing exceeds the cost of the ship.

3 The goods are so damaged that the cost of repairing and forwarding them to their destination would exceed the value of the goods.

In case of a CTL, the assured may treat it as a PL and retain the subject matter or abandon it to the insurer and claim a CTL.

QP 2

1a
What is certificate of registry and what are its main uses or purposes

The certificate of registry denotes the vessel’s nationality, whose flag the vessel is attributed to fly. The Flag State issues the certificate of registry. The certificate of registry gives details of the Master, owner or owners and their shares or the company or co operative society owning the ship, details contained in the surveyors certificate, builders details. It is basically the identity of the vessel.

The COR is to be used only for lawful navigation of the ship and it should be in the possession of the person in charge of the lawful navigation of the ship. It is not be detained by any owner or mortgagee. It shall remain in the custody of the person in charge of the lawful navigation of the ship, so that he may produce it as and when required by the registrar, customs collector or other persons where required by the law. In case any person having unlawful possession of the certificate refuses to hand it over, such a person can be summoned by a magistrate, and if the person absconds or refuses to deliver the certificate, the magistrate shall certify the facts and the certificate shall be treated as lost, defaced for the purpose of issue of a new certificate.

1b
What is the Procedure for registration of a new built ship in overseas territories.


Master shall apply for certificate of registry, with all the details required as per the MSA / Registrar of Indian Ships, to the nearest Indian Consular officer who may issue a provisional certificate stating all the details of the ship and forward a copy of the same to the DG shipping. This provisional certificate is valid for 6 months or until the ship arrives at an Indian port having a registrar of ships, where a COR will be issued.

2a
What do you understand by FUND CONVENTION 1971. WHAT DO THE FOLLOWING EXPRESSIONS MEAN 

I) …… the liability convention  

II) Fund Convention country  


The fund convention 1971 provides compensation for losses due to pollution to the extent and in cases where the security provided by the 1992 Liability convention, CLC, is inadequate. In other words the fund pays supplementary compensation to victims of oil pollution disasters. This convention is an attempt to ensure that losses due to oil pollution damage are borne not only by the shipping industry but also partly by the cargo interests. For the above purpose a Fund has been established and contributions are made as per specific rules. All persons / companies in any country importing more than 150000 tons of oil in any year shall make contributions to the fund as may be called upon from time to time. This fund is managed as an independent entity under the overall supervision of a director who is appointed by and is responsible to the IMO.

i) …… the liability convention -  a mechanism which deals with payment of compensation for oil pollution damage. It deals with liabilities due to a oil pollution incident.

ii) Fund convention Country – A country which is a party to the convention and which contributes to the fund as per the criteria decided upon by the convention for contribution.

2b
What are the Liabilities covered by the fund convention


Fund pays supplementary compensation only under the following conditions

a) When the tanker owner is exempted from liability under CLC, e.g. Pollution due to earthquake.

b) The tanker owner is financially incapable of meeting the obligation under CLC or his insurance is inadequate.

c) The damage exceeds the liability under CLC.

Fund will not pay compensation if damage occurred in a state, which is not a member, or the pollution resulted from an act of war or from a war ship, or if the claimant cannot prove the damage was caused by a tanker carrying persistent oil cargo.

3a
List all the principles as required by Solas’74 regarding arrangements for fire protection on passenger ships carrying more than 36 persons and Cargo ships  GT >  4000 T



The basic principles underlying the regulations are

i
Division of the ship into main vertical zones by thermal and structural boundaries

ii
Separation of accommodation spaces from the remainder of the ship by thermal and structural boundaries

iii
Restricted use of combustible materials

iv
Detection of any fire in the zone of origin

v
Containment and extinction of any fire in the space of origin

vi
Protection of means of escape or access for fire fighting

vii
Ready availability of fire extinguishing appliances

viii
Minimization of the possibility of ignition of flammable cargo vapour.

The regulations of Solas Chapter II – 2 provide the details necessary for the fulfillment of the above principles.

b) What are the properties of A & B class divisions formed by Bulkheads and decks

A Class divisions are bulkheads or decks, which are

1
constructed of steel or equivalent material.

2 Suitably stiffened

3 Constructed so as to prevent the passage of smoke and flame to the end of the one hour standard fire test.

4 Insulated with approved non combustible materials such that the temperature of the unexposed side does not rise by more than 139 deg c above the original temperature on an average and the temperature of any one point including a joint does not rise by more than 180 deg c above the original temp within the time listed below

A 60 class
60 mins

A 30 class 
30 mins

A 15 class
15 mins

A 0 class
0 mins

B class divisions are those bulkheads, decks, ceilings or linings which are

Constructed of approved non combustible materials including all materials used for their erection except that combustible veneers may be permitted.

Capable of preventing the passage of flame to the end of the first half hour of the standard fire test.

Insulated so that the temperature on the unexposed side does not rise by more than 139 deg c above the original temperature on an average and the temperature of any one point including a joint does not rise by more than 225 deg c above the original temp within the time listed below

 

B 15 class
15 mins



B  0 Class
0 mins

When does Towage become Salvage


A towage becomes salvage when

I. the services provided by the tug are of such an exceptional nature not within reasonable contemplation of the towage contract

II. the services in fact performed and the risk run will not be adequately compensated by the towage contract

III. there should be no fault or lack of skill in the part of the tug. Mere difficulty in towing does not make it a salvage contract.

4b
Main criteria of LOF 1990 and LOF 1995

5a
What are the Standards and Recommended Practises as per International Convention on Facilitation of International Maritime Traffics 1965


Standards:  are the necessary and practical measures to be uniformly adopted by the contracting states in order to facilitate international maritime traffic.

Recommended Practices: are those measures, application of which are desirable in order to facilitate international maritime traffic and contracting states, must, as far as possible bring their formalities into accord with the recommended practises.

5b
List the Documents to be retained by port authorities on arrival departure of ship as per standard measure. State the considerations to be taken into account by the owners to expedite arrival procedures.

The Documents to be retained by port authorities on arrival departure of ship as per standard measure

I. General declaration

II. Cargo declaration

III. Ship stores declaration

IV. Crew effects declaration

V. Crew list

VI. Passenger list

VII. Health declaration.

VIII. Documents as per universal postal convention

Considerations to be taken into account by owners to expedite arrival procedures.

WITH RESPECT TO COGSA  explain

Seaworthiness

The carrier has a clear obligation to ensure that before and at the beginning of the voyage, due diligence is exercised to make the ship sea worthy, properly man, equip and supply her, and make her holds, refrigerating and cool chambers and all other parts of the ship in which goods are carried, fit and safe for their reception, carraige and preservation.

Bills of lading 

The BL is a receipt for the cargo.

It’s a title to the ownership of goods. Possessor of BL is the owner of the cargo.

It is an evidence of contract.

No matter how many BL copies exist, when 1 BL copy is negotiated, all other copies become null and void.

BL in the hands of an endorsee becomes a contract, because the innocent endorsee is not aware of the CP.

BL is no longer a conclusive evidence against the carrier, of the goods shipped.

Letter of Indemnity

LOI as per cogsa has no value whatsoever.

LOI is not acceptable for indemnity.

Immunities enjoyed by the carrier

Limitation of Liability

7a
EXPLAIN BRIEFLY THE FOLLOWING LABOUR CONVENTIONS AS AMENDED

Liability of ship owner in case of sickness, injury, or death of seamen

I. The convention applies to all persons employed on board any vessel, except a ship of war, and registered in a country which is member to this convention and ordinarily engaged in maritime navigation. The persons employed on board includes repair teams, cleaning gangs, pilots members of the shipowners family, except otherwise provided by exceptions by the national laws.

II. Shipowner shall be liable for sickness, injury or death between the dates specified in the articles of agreement regarding reporting for duty and termination of engagement.

III. Shipowner shall not be liable if the sickness, injury or death was due to, concealment of medical facts before engagement, willful act, default or misbehaviour, directly attributable sickness if at time of employment, the employed refused to undergo a medical examination.  

IV. Medical care and maintenance includes treatment, supply of proper and sufficient medicines, board and lodging.

V. Shipowner is liable to pay all expenses to the sick or injured until he is cured or until he is declared permanently unfit. The period of liability shall not be less than 16 weeks from the time of injury. If the national laws have a scheme of insurance or compensation, then the shipowners liability ceases from the time the insurance or compensation scheme becomes valid.

VI. If the sickness or injury is of permanent nature, the shipowner is liable to pay full wages until the seamen is on board, or until the declaration of permanent nature. National laws shall govern the limit of liability, however it shall not be less than 16 weeks.

VII. The shipowner is liable for repatriation of every sick or injured person who is landed in course of a voyage as a consequence of sickness or injury, to the port of engagement of the seamen, or to the port where voyage had commenced, or to the seamen’s country, or a port as agreed upon by the master, shipowner and approved by a competent authority.

VIII. All expenses of repatriation including charges of board and lodge shall be borne by the shipowner. If the seamen is capable of working, the shipowner may discharge his liability to repatriate him by providing suitable employment on a vessel proceeding to a port suitable for repatriation as discussed earlier.

IX. In case of death on board or ashore while undergoing medical care, the shipowner is liable for burial expenses, safeguarding of seamen’s property.

X. National law or regulations shall make provisions for securing the rapid and inexpensive settlement of disputes concerning the liability of the shipowner. All such benefits arising out of settlements shall be enforced without prejudice of nationality, domicile or race of seaman.

7b
Hours of work on board ship and manning

This convention lays down maximum hours of work and min hours of rest, and requires sufficient and efficient manning of vessels. This convention replaces ILO 109 of 1958 as per the 1994 ILO Conference. Improvements made at the 1994 conference include a raising of minimum weekly hours of rest from 70 to 77. The conference developed a protocol to ILO 147, and as result this convention is included in ILO 147. This allows the requirements of ILO 180 to be checked for compliance during Port State Control inspections. Agreement was reached at the Nov 1996 Conference on restricting work time to a maximum of 14 hours in any 24 hours period, and to 72 hours in any 7-day period. There must be a minimum of 10 hrs of rest in any 24-hour period or 77 hrs in any 7-day period. Records must be kept of hours worked.

8a
EXPLAIN THE FOLLOWING MARINE INSURANCE TERMS

a
Insurable Interest as per Marine Insurance

An insurable interest is one of the principles of marine insurance. Before entering into a marine insurance there must be or one must expect to acquire an insurable interest in the property being covered by the marine insurance i.e. One must stand to loose by its loss or gain by its existence

E.g.: A ship incurs gain by its existence and loss if it sinks.

The subject matter of insurable interest must be a physical object exposed to the listed perils such as stranding, collision and heavy weather. It does not include the ordinary action of wind and waves.

Insurable interest is an object of insurance which indemnifies the assured against loss arising from accidents that may happen, not in respect of events that must happen

If the assured has no insurable interest, then the policy is termed to be wagering or gaming.

The insurable interest of an assured is limited to the amount which he actually stands to loose.

In case of a claim in marine insurance, the insurable interest has to be proved.

b
Implied Warranty as per Marine Insurance
Implied warranties are not written in the marine insurance policy but are implied by the law to exist in the contract. They must be strictly complied with in the same way as the express warranties. An express warranty will not override an implied warranty, unless they both conflict.

There are 2 major implied warranties in a marine insurance policy covering Seaworthiness and legality.

Seaworthiness in voyage Policy: The ship must be, at the commencement of the voyage, seaworthy for the purpose of the particular voyage insured. The ship is deemed to be seaworthy when reasonably fit in all respects to encounter the ordinary perils of the seas of the adventure insured. Where the policy attaches in port, there is an implied warranty that the insured ship will at the commencement of the risk be reasonably fit to encounter the ordinary perils of the port.

Seaworthiness in time policy: No implied warranty as such exists, but if the vessel is sent to sea in an unseaworthy condition, with the privity of the assured, and if a loss is attributed to the seaworthiness, then the cover would be lost. E.g. A vessel being sent to sea by the owner even after defects have been reported in writing by the master or surveyor.

Legality: There is an implied warranty in every Marine Insurance policy that the adventure is lawful and as far as the assured can control it, the adventure will be carried out in a lawful manner. If the adventure is illegal at the time of effecting the policy, the policy is void. E.g. Drug running, gun running trips.

c
Maritime Perils as per Marine Insurance

This includes maritime perils normally encountered at sea and means that the assured will be indemnified if the subject matter insured suffers damage or loss due to the listed perils. The listed perils are mentioned in the policy and these are covered by the policy. They are

· Perils of the sea and Navigable waters

· Fire, explosion

· Violent theft by persons from outside the vessel

· Jettison

· Piracy

· Breakdown or accident of nuclear reactors or installation

· Damage due to aircraft or objects falling from the aircraft

· Bursting of boilers, breaking of shafts or any latent defects in the ships hull or machinery

· Negligence of the master, officers, crew or pilots

· Negligence of the repairers or charterers, provided they are not the assured party

· Barratry of the master, officers or crew.

The underwriter is not liable if the loss is due to the lack of due diligence of the assured, owners and managers. The master, officers and crew are not considered as owners even if they have a share in the vessel

9a
Explain Briefly the Provisions of The Hague Visby Rules
HVR’s are applicable to all goods shipped under BL terms and conditions except for

Live animals

Cargo carried on deck – must be stated in the contract of carriage and must be actually carried on deck

HVR’s apply to every BL relating to the carriage of goods between ports in 2 different states if

BL is issued in a contracting state

The carriage is from a port in a contracting state

The contract as per the BL provides for the HVR 

The legislation of any state gives effect to HVR

If the legislation of the states involved has no such provisions, the contracting parties may adopt the HVR by incorporating them in the Clause Paramount.

The Carrier has 3 basic Obligations as per HVR

To ensure the vessel’s sea worthiness – the carrier must exercise due diligence before and at the beginning of the voyage up to the moment of sailing – to make the ship seaworthy, properly man, equip and supply the ship and make the holds, refrigerating and cool chambers, and all other parts of the ship in which goods are carried, fit and safe for their reception, carriage and preservation.

To look after the cargo – the carrier must properly and carefully, load, handle, stow, carry, keep, care for and discharge any goods carried. Unlike seaworthiness, this duty extends throughout the voyage and implies greater care. Perfection may not be expected from the carrier, but stowage is an important concept where contamination, ventilation, vehicles secured only on their own brakes, dry cargo damage due to stowing with liquid cargo has to be prevented.

To issue a BL – on receiving goods in his charge, the carrier, the master or the carrier’s agent, if the shipper demands, must issue a BL showing amongst other things – all visible leading identification marks of the goods as stated by the shipper before loading, number of packages or pieces or the quantity or weight as stated by the shipper, the apparent order and condition of goods. No inaccurate statements are to be inserted on the BL by issuer of the BL if he cannot reasonably check the statements of the shipper. (said to weigh etc may be inserted) The BL issued becomes a Prima facie evidence of receipt of goods, BL issued after loading should be a shipped BL if the shipper demands, and surrenders previously issued BL which may be stamped by the carrier as Shipped BL. E.g. rcvd BL issued in warehouse before shipment.

The carrier’s rights and immunities under the HVR

The carrier’s exceptions to liability – 17 exceptions to liability are granted to the carrier. If HVR apply, the carrier or ship is not responsible for loss or damage arising out of these.

Eg. 
Fire unless caused by actual privity of the carrier


Act of god


Act of war


Act of public enemies


Insufficiency of packing


Insufficiency or adequacy of marks


Latent defects not discoverable by due diligence etc

The carrier’s right to deviate – deviation to save or attempt to save life or property at sea or any reasonable deviation is allowed and the carrier will not be liable for any loss or damage arising due to this deviation.

The carrier’s right in respect of dangerous goods – Dangerous goods to be properly marked and identified with details, and shipped with the knowledge and consent of the carrier. They may be landed, destroyed or jettisoned or rendered innocuous if shipped without the knowledge of shipper or may be dealt in the same way if they become dangerous even if shipped with the knowledge of the carrier.

GA under HVR – Lawful provision regarding GA shall be inserted in the BL

9b
How does the above differ from the Hague Rules
Differences between Hague and HVR

· Hague rules apply to outward BL only. HVR apply to both inward and outward BL

· Liability limited to 100 pounds / pkg. as per Hague rules. But as per HVR, the nature and value of the goods to be declared in BL or else liability for loss or damage limited to 10000 francs / pkg. or 30 francs / kg – whichever is higher.

· Suits for damages or losses to be filed within 1 year as per Hague rules. As per HVR time limit extended to 2 years with mutual agreement and suits for wrong delivery also can be made by another carrier on the original carrier

· As per Hague rules, notice of damage is to be given before commencement of discharge. As per HVR notice to be given within 3 days

_____________________________________________________________________________

1 GIVE A LIST OF ILO CONV 134 CONCERNING THE PREVENTION OF OCCUPATIONAL ACCIDENTS TO SEAFARERS
ILO 134 – Prevention of Occupational Hazards to Seafarers

This convention requires all occupational accidents to be adequately reported and investigated. All statistics of such accidents are to be kept recorded and provisions to be made for the prevention of such accidents.

Occupational accidents are accidents arising out of or in the course of employment on board.

Accidents shall not be limited to fatalities or those involving the ship. All statistics shall include details like the department, nature, cause and effect and where the accident occurred. The competent authority shall investigate the above, undertake research where practicable and establish measures for the prevention of the same.

The code of safe working practise is an advent of this convention. This code like various other codes, derives its existence from the requirement as per this convention. This code deals with safety measures, precautions in general while working on board and handling machinery on a routine basis and protective measures to be followed. The shipowner shall provide protective gear or other safeguards as promulgated by the various codes. The convention envisages the importance of following such codes and encourages all parties in doing so.

The convention also emphasizes the importance of safety committees to be formed, programs to be established and implemented. The convention encourages the involvement of accident prevention committees, shipowners, seafarers and other representative bodies. The convention also emphasizes that the competent authorities and vocational training institutions should provide for such instructions in professional studies as a part of the curriculum. It provides for all appropriate and practical measures  - posters, warning signs - to be taken to bring to the attention of seafarers the hazards involved in day to day work on board.

_____________________________________________________________________________

2 EXPLAIN THE JURISDICTION OF A COASTAL STATE, AS PROVIDED IN UNCLOS 1982, AS REGARDS NAVIGATION OF A FOREIGN SHIP THROUGHOUT THE 

a) INTERNAL WATERS, 

b) TERRITORIAL WATERS, AND 

c) CONTIGUOUS ZONE OF THE COASTAL STATE

a) Jurisdiction of the coastal state regarding navigation by a foreign ship throughout the 


Internal waters

Foreign ships are subject to the jurisdiction of the coastal state in the internal waters. However the coastal state has a tendency not to enforce jurisdiction on foreign flag vessels unless particular interests as below are engaged

I. the offence by the vessel affects the peace and good order of the state

II. when the master of the vessel requests the coastal state to assert jurisdiction

III. when a person other than a crew of the ship is involved

IV. when the vessel breaches local regulations on pollution, navigation, pilotage etc.

b) Jurisdiction of the coastal state regarding navigation by a foreign ship throughout the 


Territorial waters

Territorial waters are also a part of the coastal state but the jurisdiction status on a foreign ship is different

I. Foreign flag vessels have a right of innocent passage through the territorial waters.

II. Innocent passage can be suspended temporarily in specified areas for the coastal states’ security, or to conduct weapons exercises

III. Foreign flag vessels have to ensure their innocence while passing through the territorial waters by not indulging into the stated non-innocent activities as per Unclos.

IV. Criminal Jurisdiction can be exercised by the coastal state on foreign flag vessels

if the consequence of the crime extends to the coastal state, 

if the crime disturbs the peace of the country and good order of the territorial sea, 

if the master of the vessel, or an agent of the flag state requests the coastal state, 

To suppress illicit traffic of drugs or psychotropic substances.

V. Civil jurisdiction can only be exercised if the vessel is passing through the territorial sea after leaving the internal waters.

c) Jurisdiction of the coastal state regarding navigation by a foreign ship throughout the 


Contiguous Zone

The coastal state can detain a foreign flag vessel beyond the territorial sea if there are reasonable grounds for assuming they are about to violate customs or public health regulations. Eg. Vessels being used to smuggle narcotics, guns or illegal immigrants, vessels carrying noxious or dangerous substances or waste.

 _____________________________________________________________________________

3a
What is the purpose Purpose of Voyage Estimating
Voyage estimating is the calculating and analyzing of the expenses involved and the income to be received for the proposed voyage to judge if the ship is profitably employed. Voyage estimating is done for the following purposes

I. To decide on the most productive employment of the vessel.

II. To avoid economic shocks and surprises.

III. To enable a better fiscal control of operations, and to provide a background for constant monitoring.

IV. To ensure preparedness for damage control if required.

3b
Discuss the Main elements of costs which need to be considered for preparing a voyage estimate

For preparing voyage estimates the direct operating expenses as well as the standing charges have to be taken into account.

The direct operating expenses include – Bunkers, port charges, light dues, tonnage tax, any extra insurance and P&I club premium required, canal transit fees, agency fees, lighterage charges and any despatch money payable.

Standing Charges include – office staff, vessel maintenance expenses, dry docking charges – pro rata, insurance premiums, survey charges, depreciation, wages of crew, consumable stores, lube oil, spares, crew amenities, and office expenses.

____________________________________________________________________________

4 State the Terms and particulars to be incorporated in the agreement with crew as provided in the  MSA 1958

The following terms and particulars are to be incorporated in the agreement with crew as per MSA 1958

I. Name of ship / ships on which the crewman agrees to serve

II. Nature, duration of voyage, and parts of the world where the voyage is not extended

III. The number and description of the crew of each department

IV. The time the seaman is to report on board

V. The capacity in which the seaman is to serve

VI. The seaman’s wages

VII. A scale of provisions to be furnished to each seaman such scale as being not less than as laid down by the central government

VIII. Details of warm clothing and additional provisions to be supplied in specified cold regions

IX. Regulations regarding conduct on board and details of fines and punishments as laid down by the central government

X. Payment of compensation for injury or death

XI. In case the services are to be terminated outside India, then the agreement is to provide free repatriation back to India.

XII. Any other stipulation that may be required.

In case there is any dispute between the owner or agent and master of the ship and a seaman, such a dispute shall be referred to the nearest Indian consular officer and his decision shall be binding until the ship’s return to the part in India at which the seaman is to be finally discharged.

The agreement must record the requirements of advances and allotments and other stipulation not contrary to law.

The master shall provide a copy of the agreement to the members of the crew

Any change in the crew agreement is only valid if it is made with the consent of all parties concerned and the same is to be attested by the shipping master in India or by an Indian Consular officer outside India.

___________________________________________________________________________

5a
Discuss the Main functions of a BL

I. A BL is a receipt for the goods received on board. The master is responsible for any statements he makes on the BL

II. The BL is the written evidence of the terms of contract of carriage. Where COGSA applies, it is indicated by incorporating the Clause Paramount in the BL

III. It is a document of title. The holder of the BL is regarded as the owner of the goods stated thereon. Hence high sea sales can be made without attracting taxes

IV. It is a negotiable document as far as payments of letters of credit and other export proceeds go.

V. BL is a receipt of freight when it is marked freight paid or freight pre paid.

5b
Explain the Contents and significance of mate’s receipt

I. It is a receipt issued and signed by the carrying ships chief officer for goods received on board.

II. It has been replaced in many ports by the Standard Shipping Note (SSN)

III. Details of the BL are based on the details of the MR. Therefore both should tally.

IV. Details of the MR should be from the ship’s tally and should show the actual quantity and condition of the goods received.

V. If the condition of the cargo justifies it, be endorsed as torn bags, rusty drums etc.

VI. If the ships and shippers tally disagree, should be endorsed for the quantity in dispute, if on board to be delivered.

VII. It will be a shipowners form in triplicate, on board / person delivering the goods / ships agent. On board copy for tallying with BL

VIII. It is not a document of title for the goods shipped as it does not contain a contract of carriage.

IX. Does not pass any title by its endorsement or transfer

X. The shipper usually presents the signed MR to the agent in exchange for the signed BL before the vessel sails.

_____________________________________________________________________________

6a
Discuss the GA act as per YAR 1974. Explain GA Loss, Expense and Sacrifice. Give an example of each

As per YAR 1974, there is a GA act when, and only when, an extraordinary sacrifice or expenditure is intentionally and reasonably made or incurred for the common safety for the purpose of preserving from peril the property involved in a common maritime adventure.


GA Loss

A GA loss is a loss in which many parties are involved. A GA loss is proportionally shared by all parties involved
as per their capital value. Eg. Jettisoning of cargo to refloat a vessel which has grounded. In this loss the shipowner shares for the value of the ship saved. Cargo owner for the value of the cargo saved. Shipowner or charterers for the freight. A GA loss includes a GA sacrifice and GA expenditure.


GA Expense

A GA expenditure is a reasonable and extra ordinary expenditure and does not include ordinary losses and expenditure incurred by a shipowner in running his ship and carrying cargoes.

Eg. Cost of hiring a tug to refloat a stranded ship with cargo on board.


GA Sacrifice

A GA sacrifice is a reasonable and extraordinary sacrifice made to make good a GA loss.

E.g. Damaging the engine, propeller or hull in refloating operations.

_____________________________________________________________________________

6b
What is meant by warranty and what are Implied and Express Warranties in a contract of Marine Insurance. When may a warranty be excused?

Warranty

The marine insurance underwriter is covered by the principle of Utmost Good Faith. However in certain cases it may not be possible to prove non-disclosure of facts and for this reason warranties are used. With respect to Marine Insurance the term warranty takes the meaning of a promissory warranty, i.e. a warranty by which the assured undertakes that certain things shall be done or not done or affirms or denies the existence of a particular state of facts. A warranty must be complied with and if not done the insurer is discharged from his liability from the time of the breach of warranty, unless the policy otherwise provides or the breach is excused

A warranty may be implied or express.

Implied warranties are not written in the marine insurance policy but are implied by the law to exist in the contract. They must be strictly complied with in the same way as the express warranties. An express warranty will not override an implied warranty, unless they both conflict.

There are 2 major implied warranties in a marine insurance policy covering Seaworthiness and legality.

Seaworthiness in voyage Policy: The ship must be, at the commencement of the voyage, seaworthy for the purpose of the particular voyage insured. The ship is deemed to be seaworthy when reasonably fit in all respects to encounter the ordinary perils of the seas of the adventure insured. Where the policy attaches in port, there is an implied warranty that the insured ship will at the commencement of the risk be reasonably fit to encounter the ordinary perils of the port.

Seaworthiness in time policy: No implied warranty as such exists, but if the vessel is sent to sea in an unseaworthy condition, with the privity of the assured, and if a loss is attributed to the seaworthiness, then the cover would be lost. E.g. A vessel being sent to sea by the owner even after defects have been reported in writing by the master or surveyor.

Legality: There is an implied warranty in every Marine Insurance policy that the adventure is lawful and as far as the assured can control it, the adventure will be carried out in a lawful manner. If the adventure is illegal at the time of effecting the policy, the policy is void. E.g. Drug running, gun running trips.

Express warranties have to be directly written in the policy or incorporated by reference in the policy. A policy may contain a clause “warranted not north of 70 deg north” . If the said vessel proceeds north of 70 deg north, then the warranty is breached and the policy is null and void unless the breach is excused. If the owner wants the vessel to proceed north of 70 deg north, he shall inform the insurer who may waive the warranty for an additional premium. The Institute time clauses provide shelf made clauses that can be inserted as express warranties.

A breach of warranty may be excused

1 due to change of circumstances so that the warranty is no longer applicable to the policy

2 when a breach of warranty is excused by the underwriter. In such cases the assured may be required to pay an additional premium.

_____________________________________________________________________________

7 Explain the following Marine Insurance terms with an example of each
Constructive Total Loss

There is a CTL when the subject matter insured is abandoned when it becomes apparent that the loss is unavoidable or when it cannot be preserved from total loss without an expenditure which will exceed its value after the expenditure has been incurred. There is a CTL when

a) the assured is deprived of the subject matter by a peril insured against or that the cost of recovery of the subject matter will exceed its value after recovery.

b) In the case of a damaged ship if the cost of repairs exceed the value of the ship after the repairs have been carried out

c) In the case of damaged goods where the cost of repairing and forwarding the goods to their destination will exceed their value on arrival.

Particular Average

A particular average is a partial loss proximately caused by a peril insured against and which is not a GA loss. The insured perils in a H&M policy are listed in the clauses attached to the policy. Thus structural damage proximately caused by collision, grounding, heavy weather etc would normally be classed as PA loss.


Institute Warranties

Under Institute warranties, the vessel is not warranted to go to certain areas during certain periods, with certain cargo during certain periods of the year. The reason for the above being due to weather conditions like ice, heat conditions affecting the cargo due its combustible nature etc.

The limits of positions and cargoes and times are detailed in this clause.

E.g.. Atlantic coast of North America, its rivers or adjacent islands as prescribed in the clause.


Subrogation

Subrogation is a principle of Marine Insurance. According to this principle, the assured cannot recoup his loss from another party after the insurer has settled his claim. E.g.. Where the insurer has paid a goods owner’s claim, the goods owner cannot afterwards claim from the carrier. Instead the insurer who paid the claim subrogates or takes over the assured’s rights in respect of any claim against a 3rd party. An insurer paying a claim for goods lost or damaged on board may then claim against the carrier in his own name and can retain any sum recovered up to the amount claimed. Any excess being repaid to the assured.

____________________________________________________________________________

8 What are subdivision loadlines. What certificates are required to be carried by STP ships intending to carry STP’s as provided in the MSA 1958
Subdivision Loadlines

With respect to special trade passenger ships and passenger ships, sub division load lines are marked so as to indicate the depth to which the ships may be loaded having regard to the extent to which the ship is subdivided and the space which has been allotted to the passengers. No ship shall be loaded so as to submerge the appropriate sub division load line in saltwater. If she is so loaded the ship is to be detained until she ceases to be so loaded.


Certificates to be carried by STPS intending to carry STP as provided in MSA 1958

A ship intending to carry special trade passengers to or from ports within India is required to have been issued a Certificate A and Certificate B.

A ship intending to carry special trade passengers from or to a port in India to or from a port outside India must have the following certificates

I. A passenger ship safety certificate

II. An exemption certificate

III. A special trade passenger ship safety certificate

IV. A special trade passenger ship space certificate

V. A certificate B.

A customs collector who is to grant a PC shall not do so unless the ship is carrying the appropriate certificates

__________________________________________________________________________

9b
Explain the following Marine Insurance terms with an example of each


Reversible laydays

A cp may state that the ship is to load and discharge at a given average rate. In this case the laydays are said to be reversible. This implies that the ship should complete both operations within a specified period of time. The loading rate may be faster than the specified rate, and any time saved at the load port may be used at the disport. This clause is generally provided in the Tanker and bulk cargo CP,s. It is important that the BL is endorsed at the load port to show the time taken for loading. In such a case, demurrage and despatch are calculated only after disport.

WHAT IS THE EXTENT OF TERRITORIAL WATERS, THE CONTIGUOUS ZONE, AND THE EEZ UNDER UNCLOS 1982. DISCUSS THE NATURE OF THE COASTAL STATE AUTHORITY AND THE NAVIGATIONAL RIGHTS AVAILABLE TO A FOREIGN VESSEL IN THESE MARITIME ZONES
Territorial waters extend upto 12 miles from the baseline. Due to the territorial sea limit, many straits like the Dover strait have lost their high seas corridor. They are also a part of the coastal state but the jurisdiction status on a foreign ship is different

VI. Foreign flag vessels have a right of innocent passage through the territorial waters.

VII. Innocent passage can be suspended temporarily in specified areas for the coastal states security, or to conduct weapons exercises

VIII. Foreign flag vessels have to ensure their innocence while passing through the territorial waters by not indulging into the stated non-innocent activities as per Unclos.

IX. Criminal Jurisdiction can be exercised by the coastal state on foreign flag vessels if the consequence of the crime extends to the coastal state, if the crime disturbs the peace of the country and good order of the territorial sea, if the master of the vessel, or an agent of the flag state requests the coastal state, to suppress illicit traffic of  drugs or psychotropic substances.

X. Civil jurisdiction can only be exercised if the vessel is passing through the territorial sea after leaving the internal waters.

XI. Transit passage may be made by ships through these straits. Bordering states may not impede transit passage and they must give appropriate publicity to navigational dangers. Transit passage cannot be suspended but may be regulated. Sea lanes and TSS may be established by the states and these must be followed by vessels.

XII. States may enact legislation concerning safety of navigation, pollution prevention and control, fishing activity, customs, fiscal, immigration and sanitary arrangements. Vessels must comply with these laws, if not the flag state will be held responsible. Ships in transit should comply with the colregs and pollution regulations.

Contiguous Zone can extend 12 nautical miles beyond the territorial sea limit. It consists of a combination of revenue and public health or quarantine jurisdiction.

The coastal state can detain a foreign flag vessel beyond the territorial sea if there are reasonable grounds for assuming they are about to violate customs or public health regulations. Eg. Vessels being used to smuggle narcotics, guns or illegal immigrants, vessels carrying noxious or dangerous substances or waste.


Exclusive Economic Zone can extend up to 200 nautical miles from the baseline. The coastal state

(a) has the exclusive right to exploit living and non living resources in its EEZ

(b) can enact regulations on pollution and environment protection

(c) has the exclusive right to construct artificial islands with security zones.

(d) has the exclusive right to fish

(e) can conduct scientific research 

Foreign vessels have the following rights and obligations in the EEZ of other states

a) Freedom of navigation as in high seas

b) Lay submarine cable / pipeline i.e. passing through

c) Observe pollution control regulations of the coastal state

d) Fishing gear if carried must be stowed / secured condition – no fishing allowed

e) Respect and comply with the security zones of the offshore installations, artificial islands of the coastal state.

_____________________________________________________________________________

Write short notes on the following


a)
Civil Liability Convention

When oil pollution from ships occur, and causes damage to people they seek adequate compensation not only for damage caused by the actual pollution but also on the cost of measures taken to prevent pollution. CLC convention is meant for the above damages. Before CLC these were covered by TOVALOP and CRISTAL. But the Torry Canyon Disaster proved that these funds were inadequate, hence the CLC was formed. The MSA incorporates the provisions of CLC 69. The CLC 69 was amended by protocols of 1976, 1984 and 1992 due to later casualties and consequences. The CLC governs the liability of tanker owners for pollution damage. It lays down the principle of strict liability (liability even in the absence of fault) and creates a system of compulsory liability insurance. Claims for oil pollution damage (including clean up costs) may be brought against the tanker owner or the owners P&I insurer. The tanker owner is normally entitled to limit his liability to an amount based on the GT of the tanker causing the spill.

2b
Safety Management System

As per the ISM code every company must develop, implement and maintain a SMS that includes the following policy and procedures.

I. A safety management policy that includes the following.

II. Standard procedures – environmental protection, safe operations, reporting accidents, reporting non conformities

III. System control – system auditing, management reviews, authority and communications

IV. Emergency procedures – shipboard contingency plans, office contingency procedures

The SMS shall further define the following

A Safety and Environmental Protection Policy defining the Company’s safety objectives

Defined levels of authority and lines of communication between and amongst shore and shipboard personnel 

Procedures for the administration and operation of the vessel.

2c
Claims excluded from limitation of liability as per MSA 1958

a) Claims for salvage or contribution in GA

b) Claims for oil pollution damage within the meaning of CLC 1992 as amended from time to time.

c) Claims by servants of the shipowner or salvor whose duties are connected with the ship or the salvage operations, including claims of their heirs, dependants or other persons entitled to make such claims

d) Claims subject to any international convention or any law for the time being in force in India governing or prohibiting limitation of liability for nuclear damage

e) Claims against the shipowner of a nuclear ship for nuclear damage.

3a
DISCUSS THE PROVISIONS OF THE MSA AS REGARDS THE FOLLOWING

Certificate A – Provisions as per MSA 1958

As per MSA 1958, certificate A shall contain the following statements and particulars – namely

I. That the ship is seaworthy

II. That the ship is properly equipped, fitted and ventilated

III. The number of STP’s the ship is certified to carry

IV. Such other particulars as may be prescribed.

Certificate A shall remain in force for a period of 1 year from the date of issue or for such shorter period as may be specified therein.

3b
Unseaworthy Ships


QP 1 q 5

4 Give a brief of the salient features of ILO (Minimum Standards) Convention No. 147

ILO convention No 147

I. Commonly known as the minimum standards convention, the compliance of which is checked by PSC inspection.

II. It aims at ensuring observance of a wide range of standards, including those laid down in many other conventions.

III. Applicable to every sea going merchant ship except small sailing and fishing vessels.

IV. It requires ratifying states to have regulations for ships registered in their territory for standards of safety including standards of competency, hours of work and planning, appropriate social security measures, shipboard conditions of employment and living arrangements.

V. It requires ratifying states to agree to ensure effective control over its ships with respect to the above matters, existence of proper method for engagement of seamen, investigation of complaints for own ships as well as foreign ships having its own seamen on international territory, Properly qualified and trained seamen on own flag vessels, by inspection that its flag state comply with its convention which are ratified.

VI. It requires ratifying states to hold an official inquiry into serious marine casualty involving its flag ships, particularly those involving injury and or loss of life. The final report of the inquiry normally to be made public.

VII. It requires ratifying states to advise their nationals of the possible problems of signing on a ship of a non ratifying state if non equivalent standards apply on it.

VIII. It allows ratifying states to report complaints or evidence received that ships calling in its ports do not confirm to convention standards. The report to go to the flag state administration with a copy to the ILO and may take steps to rectify conditions on board which are hazardous to health or safety. In taking such measures the port state should notify the flag state and must not unreasonably delay the ship.

IX. Complaint in this connection means information from a crew member, a professional body, a trade union, or any member with an interest in the safety of the ship, including the health and safety of the crew.

It has an annex convention 180. This convention lays down maximum hours of work and min hours of rest, and requires sufficient and efficient manning of vessels. This convention replaces ILO 109 of 1958 as per the 1994 ILO Conference. Improvements made at the 1994 conference include a raising of minimum weekly hours of rest from 70 to 77. The conference developed a protocol to ILO 147, and as result this convention is included in ILO 147. This allows the requirements of ILO 180 to be checked for compliance during Port State Control inspections. Agreement was reached at the Nov 1996 Conference on restricting work time to a maximum of 14 hours in any 24 hours period, and to 72 hours in any 7-day period. There must be a minimum of 10 hrs of rest in any 24-hour period or 77 hrs in any 7-day period. Records must be kept of hours worked.

5 What is Note of Protest. Under what circumstances would it be advisable to Note Protest and why. Explain the procedure for noting protest

A NOTE OF PROTEST is a solemn declaration made on oath by a shipmaster that circumstances beyond his control have, or may have, given rise to loss and/or damage to his ship or its cargo, or have caused him to take action [ such as leaving an unsafe port] which may render his owners liable to legal action by another party. Protest is a simple statement of fact, without added details. Noting protest may help resist cargo loss or damage claims on the owners.

It would be advisable to note protest under the following circumstances

I. After every case of GA

II. After wind and/or sea conditions have been encountered which may have damaged cargo

III. After wind and/or sea conditions have been encountered which caused failure to make a canceling date

IV. After cargo is shipped in a condition likely to deteriorate during the forthcoming voyage [ BL to be claused accordingly after consultation with the shipper and P&I]

V. After the ship has been damaged for any cause

VI. After a serious breach of the CP by the charterer or his agent [ e.g undue delay, refusal to load, cargo not of a sort allowed by the CP, refusal to pay demurrage, refusal to accept BL after signing because of clausing by master, sending vessel to an unsafe port, etc]

VII. After the consignee fails to discharge or take delivery of the cargo or fails to pay freight

Protest should be noted as soon as possible after arrival and within 24 hrs of arrival

If in connection with cargo, it should be noted before breaking bulk

If cargo is for more than one disport, the agent should be asked if it will be necessary to note protest at each port in the rotation.

Procedure for noting protest

· Before a notary public or consul or an authorised lawyer or magistrate, or a registrar of protests which may be produced in court

· The master accompanied by one or more witnesses from the crew who have knowledge of the facts, should take with him to the notary public’s office, the OLB and Deck log Book and all other relevant information surrounding the case. Log entries will be attached to the protest.

· Atleast 3 certified copies to be obtained, 2 for owners and 1 for ships file

· A fee will be payable for noting the protest, and for each copy of the protest required.

6a
Explain Special Compensation to Salvors as regards marine environment protection as provided in LOF 1995

If salvage operations involving a vessel which by itself or its cargo, threatened damage to the environment have failed to earn a reward at least equivalent to the special compensation assessable under the convention (because, for example there was no successful result), the salvor will be entitled to special compensation from the vessel’s owner equivalent to his expenses, i.e., out-of pocket expense reasonably incurred in the salvage operation and a fair rate for equipment and personnel actually and reasonably used. [Damage to the environment means ‘substantial physical damage to human health or to marine life or resources in coastal or inland waters or areas adjacent thereto, caused by pollution, contamination, fire, explosion or similar major incidents]

If in these circumstances, the salvor prevented or minimized damage to the environment, the special compensation payable by the owner will may be increased upto a maximum of 30 % of the salvor’s expenses. However  the tribunal, if it deems it fair and just to do so, and bearing in mind the relevant criteria for fixing the reward, may increase the special compensation upto a maximum of 100 % of the salvor’s expenses.

If the salvor has been negligent and has thereby failed to prevent or minimize damage to the environment, he may be deprived of all or part of his special compensation.

6b
Factors to be taken into consideration before offering to tow a vessel which is disabled but not in distress. Refer IA ans also

Prior offering to tow a disabled vessel which is not in distress, the Master must verify if he is permitted to do so by the CP and or the BLs. In addition the following must be taken into careful consideration.

I. Whether there are sufficient bunkers on board, including an adequate reserve, keeping in mind the excess sailing time due to reduced speed during the voyage.

II. Notifying the owners and the underwriters who may require an additional premium to be paid

III. Notifying the charterer where applicable

IV. The possibility, if under charter, of not reaching the port before the cancelling date

V. The nature of the cargo being carried

VI. The condition of the main propulsion machinery and deck machinery to be used

VII. The value of the vessel to be towed, and its cargo, to ascertain if an adequate salvage reward is possible

VIII. Deciding on the port of destination

IX. The obtaining of an LOF salvage agreement

X. To obtain a salvage award, it is paramount that the tow be successful. Hence the master must take all factors into consideration upto the port of destination, i.e. weather, currents, etc.

7
EXPLAIN THE FOLLOWING CP CLAUSES AND THE ROLE OF THE MASTER IN REGARD TO THEIR COMPLIANCE / NON COMPLIANCE

a
Bill of lading freight clause

This clause stipulates the amount of freight, the time of payment and the method of payment. Freight is calculated in terms of shipped or intaken weights as stated in the BL. Mostly applicable in trades where intaken and outturn weights are likely to differ e.g. Oil evaporation in transit.

Freight may be payable in advance or at destination or where outstanding, by an endorsee of a BL

Freight is normally payable according to the terms of this clause.

The shipmaster should ensure that freight is paid as per the terms in the BL.

7b
Cesser Clause

In the case of Voyage CP it is quite common for the charterer not to be the shipper of the cargo. Hence the charterer, once his profit is assured, has no further interest in the voyage, and will gladly let the owner and the master carry on with the work. To facilitate this, generally a clause called the Cesser clause is incorporated in the CP. It generally means that once the cargo is shipped and the freight, deadfreight and demurrage (at load port) has been paid, the charterers liability ceases. The shipowner will not like to find himself without a remedy for breach of contract or damage done to their vessel after the charterers liability has ceased. Owners would like to have a legal remedy against somebody, normally the receiver of goods. Therefore if a cesser clause is incorporated in the CP a lien clause will also be incorporated in the CP. The lien clause gives the right to the owner to detain possession of goods at the disport until all outstanding debts are paid. This relief given to the charterers operates only upto the extent that outstanding sums can be recovered at the disport. The shipowner shall proceed against the reciever first. But still the charterer will be liable for sums not recoverable from the receivers.

The master has to ensure the applicability of the lien and keep the owners accordingly informed to act as per the applicability of the clause.

7c
Safe Berth Clause

This clause in inserted in the CP to ascertain that the vessel proceed to a safe berth at all times.

The berth must have a safe access, free from permanent obstruction. It must be a berth where the vessel can lie safely at all times of tide, unless express provisions provide for. The berth must have adequate facilities for cargo operations, should be politically safe, and the vessel should be able to leave the berth without having to lower or cut her masts.

The master is to ensure that the berth is safe and refuse to go to an unsafe berth, even if ordered to do so. Damage done to ship or quay at an unsafe berth is usually the shipowners liability and not the charterer’s

8 DISCUSS AND DISTINGUISH Hague and HVR 

Ref qp 2  question 9

9a
Differentiate between total loss and constructive loss of a ship. Narrate atleast one example of each

9b
Distinguish between General average and Particular average

Particular Average is a Partial loss proximately caused by a peril insured against and which is not a GA loss. E.g. Ship runs aground – bottom damage – shipowner claims from insurance company. This was not intentional, no peril existing, not voluntary and no sacrifice involved. Whereas GA would have to qualify for all the above.

PA involves only a particular party whereas GA involves all parties of the adventure.

Damage done to engines while afloat to prevent her from grounding is considered ordinary and will be a PA. Whereas damage done to engines when aground, trying to refloat her would qualify for a GA.

Jettisoning enough cargo to refloat her when aground will qualify for GA

Beaching a leaking ship to prevent her from foundering will qualify for GA whereas cost of repairs to the damage causing the leak, if caused by an insured peril, would qualify for PA.

1a
Define an act of piracy as stated in UNCLOS article 101
1b
When can Criminal Jurisdiction can be exercised on foreign flag vessel passing through its territorial waters in exercise of Right of Innocent Passage

If the consequence of the crime extends to the coastal state, 

If the crime disturbs the peace of the country and good order of the territorial sea, 

If the master of the vessel, or an agent of the flag state requests the coastal state, 

To suppress illicit traffic of drugs or psychotropic substances.


EXPLAIN THE FOLLOWING

2 a 
Safe port

An important provision in virtually all CP’s is that the vessel will be sent only to safe ports and safe berths. Safe port means

I. It must have a safe access and be free from permanent obstruction. The vessel must be able to reach it without any serious risk of damage. Temporary obstructions like neap tides do not make it unsafe.

II. The vessel must lie safely at all times of tide unless it is customary and safe to load / discharge while aground or there is a special agreement to do so.

III. There must be adequate trading facilities including safe shore landing of goods, proper wharves, warehouses and other establishments for dealing with the kind of cargo contemplated.

IV. It must be a politically safe port, free from war or embargo

V. The ship having reached the port, must be able to leave without lowering or cutting her masts

2b
Reachable on arrival

Shall mean that the charterer undertakes that an available loading or discharging berth will be provided to the vessel on her arrival at the port, which she can safely reach without delay in the absence of an abnormal occurrence.

2c
Reversible Laydays

A cp may state that the ship is to load and discharge at a given average rate. In this case the laydays are said to be reversible. This implies that the ship should complete both operations within a specified period of time. The loading rate may be faster than the specified rate, and any time saved at the load port may be used at the disport. This clause is generally provided in the Tanker and bulk cargo CP,s. It is important that the BL is endorsed at the load port to show the time taken for loading. In such a case, demurrage and despatch are calculated only after disport.

2d
WIBON

Whether in berth or not

Shall mean that if no loading or discharging berth is available on her arrival, the vessel, on reaching any usual waiting place at or off the port, shall be entitled to tender NOR from it and laytime shall commence in accordance with the CP. Laytime or time on demurrage shall cease to count once the berth becomes available and shall resume when the vessel is ready to load or discharge at the berth

2e
Weather Working Days

Shall mean a working day of 24 consecutive hours except for any time when weather prevents the loading or discharging of the vessel, or would have prevented it, had work been in progress.

3 THE FOLLOWING PRINCIPLES ARE CALLED THE 4 PILLARS OF MARINE INSURANCE. EXPLAIN HOW EACH OF THEM SUPPOERTS HE CAUSE OF MARINE INSURANCE

Utmost Good faith

A Contract of marine insurance is based on utmost good faith, and if either party does not observe this, the other party may avoid the contract. Utmost good faith is based on disclosures and representations.

The assured must disclose to the insurer, before the contract is concluded, every material circumstance known to him. Every circumstance which would influence the insurers judgement in fixing the premium, or determining whether he would accept the risk or not. E.g. It would be dishonest on the part of the assured if he does not disclose the fact that his 20-year-old vessel had just failed her 5th special survey by a reputed classification society.

Disclosures must be made voluntarily by the assured, failure of which may cause the insurer to avoid the contract.

Representations are made in the form of questions by the insurer and answered by the assured. They enable the insurer in setting the premium and determining whether he can accept the risk. Every representation made so, before or during the negotiation of the contract must be true. If not the contract may be avoided by the insurer. 

A representation may be a matter of - fact, expectation or belief. If it is a matter of fact then it is substantially true. If it is a matter of expectation or belief, it is considered to be true and made in good faith. A representation may be withdrawn or corrected before concluding the contract.

Non disclosures are permitted under the following circumstances

I. Any circumstance that the insurer might be knowing e.g. Common notoriety

II. Any circumstance as to which the information is waived by the insurer

III. Any superfluous circumstances e.g. Change of master

IV. Facts that reduce the risk e.g. Extra fire protection systems installed by the assured, above normally required standards.

Insurable Interest

An insurable interest is one of the principles of marine insurance. Before entering into a marine insurance there must be or expect to acquire an insurable interest in the property being covered by the marine insurance i.e. One must stand to loose by its loss or gain by its existence

E.g.: A ship incurs gain by its existence and loss if it sinks.

The subject matter of insurable interest must be a physical object exposed to the listed perils such as stranding, collision and heavy weather. It does not include the ordinary action of wind and waves.

Insurable interest is an object of insurance which indemnifies the assured against loss arising from accidents that may happen, not in respect of events that must happen

If the assured has no insurable interest, then the policy is termed to be wagering or gaming.

The insurable interest of and assured is limited to the amount which he actually stands to loose.

In case of a claim in marine insurance, the insurable interest has to be proved.

Indemnity

In A contract of marine insurance, the insurer undertakes to indemnify the assured, in the manner to the extent thereby agreed, against marine losses, i.e. losses incident to a marine adventure. To indemnify is to make good a loss suffered, not by replacement of the subject matter lost, but by a financial repayment, i.e. compensation. Ships and cargoes are valued at the commencement of the risk, and the insurers use this value to determine the measure of indemnity payable to the assured. Thus in marine insurance the value of the subject matter insured may be different from the actual value at the time of its loss, depending on how the market has gone since the policy was affected. The gain or loss of the assured, due to the fluctuation of market value, will not affect  what the insurer pays on the claim. Where the loss is 100 % the indemnity is also 100 % and if the loss is 50 %, the indemnity likewise is also 50 %.

Subrogation

Subrogation is a principle of Marine Insurance. According to this principle, the assured cannot recoup his loss from another party after the insurer has settled his claim. E.g. Where the insurer has paid a goods owner’s claim, the goods owner cannot afterwards claim from the carrier. Instead the insurer who paid the claim subrogates or takes over the assured’s rights in respect of any claim against a 3rd party. An insurer paying a claim for goods lost or damaged on board may then claim against the carrier in his own name and can retain any sum recovered up to the amount claimed. Any excess being repaid to the assured.

4 ILO 134 – Prevention of Accidents – plays an important role in safety on board vessels. Describe the main provisions of the convention and how they assist in reducing occupational accidents

This convention requires all occupational accidents to be adequately reported and investigated. All statistics of such accidents are to be kept recorded and provisions to be made for the prevention of such accidents.

Occupational accidents are accidents arising out of or in the course of employment on board.

Accidents shall not be limited to fatalities or those involving the ship. All statistics shall include details like the department, nature, cause and effect and where the accident occurred. The competent authority shall investigate the above, undertake research where practicable and establish measures for the prevention of the same.

The code of safe working practise is an advent of this convention. This code like various other codes, derives its existence from the requirement as per this convention. This code deals with safety measures, precautions in general while working on board and handling machinery on a routine basis and protective measures to be followed. The shipowner shall provide protective gear or other safeguards as promulgated by the various codes. The convention envisages the importance of following such codes and encourages all parties in doing so.

The convention also emphasizes the importance of safety committees to be formed, programs to be established and implemented. The convention encourages the involvement of accident prevention committees, shipowners, seafarers and other representative bodies. The convention also emphasizes that the competent authorities and vocational training institutions should provide for such instructions in professional studies as a part of the curriculum. It provides for all appropriate and practical measures  - posters, warning signs - to be taken to bring to the attention of seafarers the hazards involved in day to day work on board.

5
WITH RESPECT TO THE MSA, STP SHIPS DECSRIBE THE FOLLOWING CERTIFICATES


a)
CERTIFICATE A


As per MSA 1958, certificate A shall contain the following statements and particulars – namely

V. That the ship is seaworthy

VI. That the ship is properly equipped, fitted and ventilated

VII. The number of STP’s the ship is certified to carry

VIII. Such other particulars as may be prescribed.

Certificate A shall remain in force for a period of 1 year from the date of issue or for such shorter period as may be specified therein.

b)
CERTIFICATE B

As per MSA 1958, certificate B shall contain the following statements and particulars – in the Prescribed form

I. The voyage description and the intermediate ports the ship has to touch

II. That she has proper complement of officers and seamen

III. That the master holds –

1 A certificate of survey and certificate A ; or

2 A passenger ship safety certificate accompanied by an exemption certificate, a special trade passenger ship safety certificate and a special trade passenger ship space certificate ; or

3 A nuclear passenger ship safety certificate

IV. That she has on board the required number of medical officers and attendants

V. That the food, water & fuel over and above that required for the crew is on board and is of good quality.

VI. If the voyage is to be made in foul weather and the STP’s are to be carried on deck, then adequate bulwarks and means of protection from the weather have been provided.

VII. In the case of a STP ship, the number of cabin and STP’s embarked at the port of embarkation.

VIII. Any other particulars, that may be required for STP ships or pilgrim ships, as the case may be

5c
Special trade passenger ship certificate

AS PER THE SALVAGE CONVENTION 1989, DESCRIBE THE FOLLOWING

6a
Conditions for reward as per Salvage convention 1989

I. Salvage operations which have had a useful result give right to a reward. Except where special compensation is due, no payment will be due if there is no useful result

II. Payment of the reward will be made by the vessel and other property interests in proportion to their respective salved values.

III. The rewards, exclusive of any interest or legal costs, will not exceed the salved value of the vessel and other property.

6b
Criteria for reward as per Salvage convention 1989

The reward will be fixed with a view to encouraging Salvage Operations, taking into account the following criteria [ without regard to the order of the list ]

I. The salved value of the vessel and other property

II. The skill and effort of the salvors in preventing or minimising damage to the environment

III. The measure of success obtained by the salvor

IV. The nature and degree of danger

V. The skill and efforts of the salvors in salving the vessel, other property and life

VI. The time used and expenses and losses incurred by the salvor

VII. The risk of liability and other risks run by the salvors or their equipment

VIII. The promptness of the service rendered

IX. The availability and use of vessels or other equipment intended for salvage operations

X. The state of readiness and efficiency of the salvor’s equipment and the value thereof

6c
Special compensation as per Salvage convention 1989

· If salvage operations involving a vessel which by itself or its cargo, threatened damage to the environment have failed to earn a reward at least equivalent to the special compensation assessable under the convention (because, for example there was no successful result), the salvor will be entitled to special compensation from the vessel’s owner equivalent to his expenses, i.e., out-of pocket expense reasonably incurred in the salvage operation and a fair rate for equipment and personnel actually and reasonably used. [Damage to the environment means ‘substantial physical damage to human health or to marine life or resources in coastal or inland waters or areas adjacent thereto, caused by pollution, contamination, fire, explosion or similar major incidents]

· If in these circumstances, the salvor prevented or minimized damage to the environment, the special compensation payable by the owner will may be increased upto a maximum of 30 % of the salvor’s expenses. However  the tribunal, if it deems it fair and just to do so, and bearing in mind the relevant criteria for fixing the reward, may increase the special compensation upto a maximum of 100 % of the salvor’s expenses.

· If the salvor has been negligent and has thereby failed to prevent or minimize damage to the environment, he may be deprived of all or part of his special compensation.

7a
State the Salient points of difference between time charter and bareboat or demise charter. Also compare the advantages of each from the owner’s point of view


Time charter



Bare boat charter
1       Owner appoints master officers
and
Master officers and crew appointed by 

Crew, however charterer has the right
charterer


To change them

2
Owner responsible for running

Charterer responsible for all expenses


expenses of vessel

3
Owner pays the insurance premium
The charterer pays all insurance premiums


& charterers pay only extra premium


eg. War risk

4
The owner may stipulate restrictions
No such restrictions can be imposed by the


on the trading areas


owner

5
The owner may put a restriction on the
No such restrictions possible by the owner


types of cargo to be carried

6
Damage to cargo may have to be made
Damage to goods made good by the charterer


good by the owner in certain 


circumstances

7
The shipowner has a lien on the cargo
The shipowner has no lien on the cargo for his


for his hire money


charter money.

8
Any salvage earned is usually shared
Any salvage money earned belongs to the 


between the shipowner and the

charterer


charterer after deduction of


expenses & shares of the master &


crew

9
The owner can be liable to the shipper
The owner is not liable to the shipper even if







the shipper is unaware of the demise charter

10
Wrongful acts by the master, officer
Wrongful acts by the master, officer & crew


& crew are barratry against the owner
are barratry against the charterer

11
Owner is liable for damage to the
Charterer is liable for damage to the environment



environment

12
A time charter is used to earn freight
A demise charter is used to raise finance for 


for the shipowner


for the shipowner & the charter rate represents







a percentage of the vessel value

7b
Discuss the basic requirements to be complied before issuing NOR and the importance of NOR as regards Laytime and Cancelling Date

Before a charterer becomes obliged to commence loading the ship must satisfy the following conditions

I. The ship must be an arrived ship

II. The ship must be in all respect, ready to load cargo

III. NOR must have been served on the ship’s charterer or his agent.

A ship is deemed to be an arrived ship when she is within port limits, even at anchorage. However in certain CP’s the ship may be required to proceed to a named berth, and in this case, she is not considered to be an arrived ship unless she is berthed.

The ship must be ready to load in all respects and this means that all her holds should be in the required state of cleanliness, properly dunnaged, and all required cargo gear to be in full loading condition. All the required surveyors’ reports must have been obtained and these have to be showed along with the Notice of Readiness.

The NOR is usually tendered during working office hours and should be done so that the Master or the agent must receive the charterers or his agents signature, stamp, and the date and time of accepting the NOR .

Where the quantity of cargo to be loaded may be limited by the ship’s draft or volume, then this must be noted on the NOR. The NOR cannot be tendered for an advance date. 

Laytime may start immediately on accepting NOR

8a
What are the Different types of BL’s

I. Direct BL

II. Combined transport BL

III. Through BL

IV. A received for shipment BL

V. A shipped BL or on board BL

VI. An order BL

VII. Open BL

VIII. Straight BL

IX. Negotiable BL

8b
Describe in brief the Documentary credit system used in money transfers

I. Enables sellers to obtain early payment soon after shipment

II. It relies heavily on documents

III. Consider 2 parties  - S = Seller from UK and B = buyer from India

IV. S & B conclude a contract, specifying payment by Documentary Credit System.

V. B instructs his bank in India to open a credit in favour of S

VI. B’s bank after verifying B’s credit worthiness issues a letter of credit LOC. The LOC contains terms of credit [i.e. requirement regarding documents, time of loading etc] Then B’s bank sends LOC to S’s bank in UK

VII. S’s bank in UK checks the LOC and sends it to S

VIII. S accordingly ships goods, assembles the documents required by the LOC – viz., Invoice, Insurance certificate, full set of “Clean on board BL” – and presents all documents to UK bank for payment

IX. S’s bank verifies the documents as per LOC, pays S and sends the documents to B’s bank in India.

X. B’s bank checks the documents against LOC and releases the documents to B against payment. B’s bank now reimburses S’s bank in UK.

9a
What is a Note of Protest. Under what circumstances would it be advisable to note protest and why. What is letter of protest and how is it different from note of protest?

A NOTE OF PROTEST is a solemn declaration made on oath by a shipmaster that circumstances beyond his control have, or may have, given rise to loss and/or damage to his ship or its cargo, or have caused him to take action [ such as leaving an unsafe port] which may render his owners liable to legal action by another party. Protest is a simple statement of fact, without added details. Noting protest may help resist cargo loss or damage claims on the owners.

It would be advisable to note protest under the following circumstances

VIII. After every case of GA

IX. After wind and/or sea conditions have been encountered which may have damaged cargo

X. After wind and/or sea conditions have been encountered which caused failure to make a canceling date

XI. After cargo is shipped in a condition likely to deteriorate during the forthcoming voyage [ BL to be claused accordingly after consultation with the shipper and P&I]

XII. After the ship has been damaged for any cause

XIII. After a serious breach of the CP by the charterer or his agent [ e.g undue delay, refusal to load, cargo not of a sort allowed by the CP, refusal to pay demurrage, refusal to accept BL after signing because of clausing by master, sending vessel to an unsafe port, etc]

XIV. After the consignee fails to discharge or take delivery of the cargo or fails to pay freight

Protest should be noted as soon as possible after arrival and within 24 hrs of arrival

If in connection with cargo, it should be noted before breaking bulk

If cargo is for more than one disport, the agent should be asked if it will be necessary to note protest at each port in the rotation.

9b
Letter of Protest

A letter of protest, known simply as Protest, is a written communication, intended to record dissatisfaction on the part of one party concerning any operational matter over which the recipient or other party has control, and holding the other party responsible for the consequences of the matter being complained of. Most commonly a protest is in connection with cargo, although they may be written about almost any matter where there is a contractual arrangement. E.g. Use of berth or use of equipment.

A letter of protest helps substantiate a claim by owners or vice versa, and may prove useful, if properly filed, when a dispute is being resolved long after the related event.

A letter of protest is thus different from a note of protest noted or lodged with a consul or notary public.

1a
Different the different sea areas as per unclos – To what extent does the  jurisdiction of state extend in these areas

I. Internal waters – shore to baseline – coastal state has complete jurisdiction. Port state may have the tendency not to exercise jurisdiction unless offence affects peace, custom, immigration offence, a citizen of port state is involved, breach of pollution, navigation, pilotage rules, master of vessel requests to exercise jurisdiction

II. Territorial sea – 12 miles from baseline – straits and archipelagos may be enclosed in this area - foreign flag vessels have the right of innocent passage, but the innocence must be justified. Criminal jurisdiction can be exercised by coastal state if consequences of crime extend to coastal state, disturbs peace and good order, to suppress illicit traffic of narcotic drugs, if master of vessel requests. Civil jurisdiction can be exercised only when vessel is passing through territorial sea after leaving internal waters

III. Contiguous Zone – 12 miles beyond the territorial sea – revenue and public health or quarantine jurisdiction – coastal state can detain foreign flag vessels in these zones for violation of custom, sanitary, fiscal or immigration regulations

IV. EEZ – maximum 200 miles from baseline – coastal state has exclusive rights for fishing, exploration, constructing artificial islands, scientific research, control of pollution, 

V. High seas – all parts of the seas not included in EEZ, territorial sea, Archipelagic waters – only flag state has jurisdiction

1b
A FOREIGN FLAG VESSSEL ON AN INNOCENT PASSAGE MANNED BY PIRATES IS INTERCEPTED BY THE COASTAL STATE OUTSIDE TERRITORIAL WATERS. DISCUSS THE IMPLICATIONS UNDER UNCLOS

2a
Discuss the Salient changes made by the international convention on salvage 1989

· The salvage convention 1989, brought about profound changes to salvage as defined by the 1910 salvage convention. The traditional principle of no cure no pay still stands valid but with a changed view.

· The hull and cargo underwriters in proportion to the respective salved values, previously covered liabilities, on a prorata basis and the clubs were not involved.

· This created a fear in the salvors prior engaging themselves in a salvage contract, in view of the risk of failure involved in comparison with the costs.

· The 1989 convention encourages the salvors to act in cases where threat to the environment is involved.

· The award is still based on the no cure no pay principle, but it will take into account the salvors skill and efforts in preventing or minimising the damage to the environment as well as those considered previously.

· Article 13 deals with the no cure no pay award. But a safety net has been introduced such that when the salvor has worked on a ship or cargo that which threatens damage to the environment and has failed to earn a reward as per article 13, a special compensation is awardable under article 14.

· This special compensation is based upon the cost of personnel and equipment used and out of pocket expenses incurred to the extent that they exceed article 13 award. It is subject to an uplift of 30 to 100 %.

· The hull and cargo underwriters continue to pay article 13 awards, while the club pays the article 14 award.

· However the clarity of article 13 and 14 has seen to face a lot of arbitration counts. Problems have been affecting shipowners, clubs and salvors.

· The safety net provided the salvors an incentive to prolong the work.

· This in turn allowed the property underwriters to delay the decision as to whether the ship will be a CTL.

· The ship owners and clubs could do nothing about this.

· Salvors were concerned about the fact that threat of environment had to be proved as per article 14, and the relevance of article 14 outside coastal or inland waters was not applicable.

· The salvors were also concerned with the rates of the equipment, in case they happen to get cheaper rates such that the profit is more. The profit is limited to the uplift and only applies if damage to the environment is minimised or prevented.

· All these have led to long expensive arbitrations involving the shipowner to bear the costs.

2b
How was the principle of ‘No Cure No Pay’ as applicable to LOF 1995, been affected by the new convention

Under the 1989 convention the main salvage award is still based on the  no cure no pay, but the award will take into account the skill and efforts of the salvors in preventing or minimising damage to the environment as well as the traditional factors of salved value, danger, out of pocket expenses, success, time and skill. This basic no cure no pay award is dealt with under article 13. If the salvor fails to earn the award as per article 13, a safety net has been introduced under which he will be entitled for special compensation under article 14.

Explain the Ships Obligations as regards compliance with the OPRC 1990

The following are the ship’s obligations as regards compliance with OPRC 1990

I. Ships are required to carry a shipboard oil pollution emergency plan, [SOPEP], the contents of which are to be developed by the IMO. SOPEP is to be approved by the flag state

II. Ships are required to report incidents of pollution to coastal authorities and the convention details the actions that are then to be taken. 

III. Ships are required to maintain stockpiles of oil combating equipment (sopep locker)

IV. Oil spill combating exercise are required to be held regularly

V. Detailed plans are to be developed for dealing with pollution incidents

VI. Ship’s masters shall report without delay any event on their ship involving discharge or probable discharge of oil to the nearest coastal state

VII. Masters shall report without delay any observed event at sea involving a discharge of oil or the presence of oil to the nearest coastal state.

5 Describe the requirements under International Convention on Tonnage Measurements and explain with figures 4 cases where a space may be exempted from inclusion in the tonnage as per 1969 amendments to the above convention
A per the amendments to the tonnage convention 1969, spaces to be included and excluded have been categorised clearly to avoid the possibility of showing a space as open when desired and closing it when it is to be closed. Enclosed spaces are included in the calculation of gross tonnage and cargo spaces are included in the calculation of nett tonnage. This standardised the need for a definite figure that is to be arrived to calculate the charges like port disbursements, measure of useful capacity of the ship etc.

The following are not considered to be excluded spaces

1 a space fitted with shelves or other means for securing cargo or other stores

2 any openings fitted with means of closure

3 the construction provides a possibility of such opening being closed.

Ref the rules and practise of shipconstruction

6 As per MSA enumerate the various offences against On board discipline . Describe the procedure for Entry of offences in the OLB
Offences against on board discipline

A lawfully engaged seaman or an apprentice is guilty of an offence against discipline on board, if he commits any of the following acts

I. Quitting a ship without leave, on arriving port, before the vessel is placed in security.

II. Willful disobedience of any lawful command or neglect of duty

III. Continued Willful disobedience of any lawful command or continued neglect of duty.

IV. Assaulting the master or any other member of the crew

V. Combining with any crew in disobeying lawful command, neglecting duty, impeding the navigation of the ship, or retarding the progress of the voyage

VI. Causing willful damage to ship or committing criminal misappropriation, breach of trust in respect of or willfully damaging any stores or cargo

VII. Smuggling of good or narcotic substances

Procedure for entry of offences in the OLB

I. An entry of the offence shall be made and signed by the master, mate and one of the crew

II. A copy of the entry shall be given to the offender before arrival in port, if at sea, or before departure if in port. The same shall be read to him clearly and audibly and he may make a reply to it as he thinks fit

III. A statement to the above effect and the reply by the offender shall be made in the OLB and signed as in [1]

IV. In case of legal proceedings, the above entry shall be admissible as proof in the court. If the above entry cannot be produced in court, evidence of the offence may be refused by the court.

1 UNDER UNCLOS, DESCRIBE THE CONDITIONS WHEN FOREIGN FLAG VESSELS HAVE THE RIGHT OF INNOCENT PASSAGE THROUGH INTERNAL WATERS OF A COASTAL STATE

Foreign flag vessels have the right of innocent passage through the internal waters of a coastal state in three cases

I. When baselines which have been redrawn, enclose waters previously to seaward of the baselines

II. In cases of ‘force majeure’, i.e. when vessels enter internal waters involuntarily due to distress, stress of weather, or mechanical breakdown. In such cases jurisdiction remains with the flag state

III. In the case of warships and other public vessels, these are granted special status in international law as they are regarded as agents of the sovereign. All sovereigns are immune from the jurisdiction of other states and their vessels are granted immunity, provided they enter internal waters with the coastal state’s consent.

While merchant ships are subject to their jurisdiction, there is a tendency for coastal states not to enforce their own laws on foreign flag vessels in internal waters except in cases where their ‘particular interests are engaged’ eg

a) When an offence by the vessel affects the peace and good order of the port (including breach of customs and immigration regulations)

b) When the master of the vessel requests the coastal state to assert jurisdiction ( when passengers are disorderly)

c) When a person other than the crew member is involved ( stevedore) or

d) When a vessel breaches local regulations on pollution, navigation, pilotage etc

2a
BRIEFLY EXPLAIN THE EVOLUTION OF THE COGSA OVER THE YEARS

The COGSA act was passed in 1924 based on the draft convention brought about after the 1922 Brussels conference,1923 Brussels conference, and the Unification of Rules of the BL.

COGSA 1924 incorporated the Hague Rules. The COGSA 1924 evolves the adoption of BL’s and liabilities, which have undergone changes and brought about the COGSA 1971. The COGSA 1971 incorporates the HVR, and is followed by many countries including the UK.  The COGSA 1978 incorporated the Hamburg Rules, due to shippers complaining about HVR’s favouring the Carrier. The Hamburg rules are not supported by many states. COGSA 1992, brought about further changes in the liabilities, regarding the changeover of liability, especially when the BL is transferred, such that the receiver also shares a part of the liability. The evolution of the COGSA has seen the change in the liabilities during the years, mainly concerning the BL, carrier, shipowner and parties involved in the carriage of goods. The evolution of the COGSA has also brought about changes in the obligations regarding seaworthiness, live animals and deck cargo.

The application of the BL’s to inward and outward cargoes, title to sue, and evidence of the BL has also seen changes brought about due to the evolution.

2b
EXPLAIN WHAT DO YOU UNDERSTAND BY ‘ DUE DILIGENCE BY SHIPOWNERS WITH RESPECT OF SEAWORTHINESS

The ship owner must, before and at the beginning of the voyage (up to the moment of sailing) exercise due diligence to 

Make the ship seaworthy

Properly man, equip and supply the ship, and

Make the holds, refrigerating and cool chambers, and all other parts of the ship in which goods are carried, fit and safe for their reception, carriage and preservation.

Exercising due diligence means, taking all reasonable precautions to see that the vessel is fit for the voyage contemplated. The owner is not obliged to give an absolute guarantee of seaworthiness. The owner may delegate this duty to surveyors, repairers, but he will be responsible if they fail to carry out the duty

Seaworthy in this context means that the hull must be in sound condition, the vessel must be mechanically sound, equipped with charts etc., and crewed by properly trained crew. The holds must be fit and safe for the reception, carriage and preservation of the cargo and in particular the hatch covers must be tight and there must be no instability of the vessel due to improper stowage of cargo.

The vessel need only be seaworthy at the commencement of the voyage, which usually means when she leaves the berth, whether under her own motive power or with the aid of tugs.

3a
DISTINGUISH BETWEEN THE FOLLOWING

PARTICULAR AVERAGE AND GENERAL AVERAGE

Particular Average is a Partial loss proximately caused by a peril insured against and which is not a GA loss. E.g. Ship runs aground – bottom damage – shipowner claims from insurance company. This was not intentional, no peril existing, not voluntary and no sacrifice involved. Whereas GA would have to qualify for all the above.

PA involves only a particular party whereas GA involves all parties of the adventure.

Damage done to engines while afloat to prevent her from grounding is considered ordinary and will be a PA. Whereas damage done to engines when aground, trying to refloat her would qualify for a GA.

Jettisoning enough cargo to refloat her when aground will qualify for GA

Beaching a leaking ship to prevent her from foundering will qualify for GA whereas cost of repairs to the damage causing the leak, if caused by an insured peril, would qualify for PA.

TOTAL LOSS AND CONSTRUCTIVE TOTAL LOSS

TRANSIT PASSAGE AND INNOCENT PASSAGE UNDER UNCLOS

Innocent passage can be suspended, transit passage cannot be suspended, but can be regulated.

For innocent passage, vessels have to prove their innocence. No such thing exists for transit passage.

Criminal jurisdiction can be exercised in innocent passage. Limitations exist for exercising the above in transit passage.

Civil jurisdiction can be exercised in innocent passage, but in transit passage, civil jurisdiction can be exercised only if the vessel is passing through the territorial sea after leaving the internal waters.

Legislation in innocent passage is stricter than in transit passage.

CONVENTION AND A PROTOCOL

Convention is a chief instrument of IMO, binding and legal, regulating some aspect of maritime affairs of major concern eg SOLAS. Protocol is a treaty instrument made when major amendments are required to be made to a convention.

Convention is an instrument by itself. A protocol is an amendment to a convention which has been adopted but not yet entered into force.

A convention may have not come into force, but a protocol may have been adopted to it before it came into force, thus ensuring the combined instrument came into force at an earlier date.

A convention and protocol may be combined together eg SOLAS 74/78, MARPOL 73/78

2a
EXPLAIN BRIEFLY THE PROVISION OF THE BL ACT 1856

I. A BL is to evidence in it the contract involved.

II. The consignee and endorsee if any, have the same rights.

III. All payments as per the BL are valid for the consignee and endorsee.

IV. The party signing the BL for quantity is responsible for the quantity.

V. Shipper can stop the delivery of goods if buyer has not paid for the goods

VI. BL is a shipowners document in which the shipper fills the details of the cargo.

VII. Terms and conditions on the BL are as per shipowners options

VIII. BL applies to only carriage of goods by sea.

IX. Applies to outward BL only

X. Goods are to be laden on board as stated in the BL.

2b
DISCUSS THE SALIENT POINTS OF DIFFERENCE BETWEEN VOYAGE CHARTER AND TIME CHARTER

ref:  JIVA notes

4b (ii)
STATE THE PROVISIONS OF MSA 1958 AS REGARDS


REPORT OF DESERTIONS AND ABSENCES WITHOUT LEAVE BY SEAMEN

No lawfully engaged seaman shall,

1 Desert his ship

2 Neglect or refuse without reasonable cause, to join the ship or to proceed to sea in his ship, or be absent without leave within 24 hrs of the ship sailing at the commencement of the voyage or during the progress of the voyage, or be absent at any time from the ship or his duty without reasonable cause.

Refusal to board an unseaworthy ship is a reasonable cause provided that the seaman has complained, before absenting himself, to the master, shipping master, port health officer or any other appointed officer about the unseaworthiness of the ship.

If a seamen absents himself without leave then the proper officer shall report the same to the DG shipping who may direct that the seaman’s CDC to be withheld for a specified period of time.

The master, owner, agent or the mate of a ship may cause the required force to be used for a deserter to rejoin the ship, and if the local law permits, this may be done without procuring a warrant.

If a seamen is brought before the court for absence without leave or desertion, the court may direct that expenses incurred to convey the said seamen on board the ship be deducted from his wages already earned or to be afterwards earned.

7a
WHAT ARE SUBDIVISION LOADLINES? DISCUSS THE SUBDIVISION LOADLINES APPLICABLE TO STP SHIPS

Subdivision Loadlines

With respect to special trade passenger ships and passenger ships, sub division load lines are marked so as to indicate the depth to which the ships may be loaded having regard to the extent to which the ship is subdivided and the space which has been allotted to the passengers. No ship shall be loaded so as to submerge the appropriate sub division load line in saltwater. If she is so loaded the ship is to be detained until she ceases to be so loaded.

· Subdivision loadlines are assigned to passenger vessels aboard which spaces exist which are sometimes used for cargo and at other times for carrying passengers.

· Such a vessel will have the usual loadlines and in addition subdivision loadlines, upto 3 in number, marked C to indicate convention (safety). They are marked C1, C2, and C3, numbering them downwards towards the keel, such that C3 has maximum freeboard.

· They are all situated below the Tropical loadline and usually forward of the vertical line.

· The details of these shall be found in the Passenger Ship Safety Certificate which shall be posted in a conspicuous place, and also in the Declaration of Survey, with the master. 

· Various spaces relating to these loadlines are recorded in this document.

· When all spaces are used for carrying cargo only, then the vessel loads to her usual loadline. If, however, any space is used for passengers, then she must not submerge beyond the appropriate subdivision loadline.

· These loadlines are not connected with the loadline convention, but are provided under the terms of a safety convention and computed for Indian ships by the MOS

· Subdivision loadlines marked D1, D2 etc., below C, may be seen on passenger vessels in Far Eastern waters. These provide even greater freeboard during foul weather season.

7 WITH REFERENCE TO UNCLOS EXPLAIN WHAT IS MEANT BY ‘RIGHT OF INNOCENT PASSAGE’ AND RIGHT OF UNIMPEDED TRANSIT PASSAGE’. STATE THE DUTIES OF SHIPS WHILST ON THE ABOVE PASSAGES

The convention defines innocent passage in 2 stages

I. Foreign flag vessels have the right of innocent passage to Internal Waters only when or due to

a) Baselines which have been redrawn, now enclose waters previously seaward of baselines

b) Force majeure, distress

c) War ships – immune if entering with consent

II. Right of innocent passage through territorial waters is defined as Navigation through territorial waters for the purpose of

a) Traversing the territorial waters without entering internal waters or a port outside internal waters

b) Proceeding to or from Internal waters or to such port facility

c) The passage must be continuous and expeditious, though stopping and anchoring are permitted if they are incidental to normal navigation or are caused by force majeure or for providing assistance to distressed persons or vessel.

The passage is innocent as long as it does not prejudice the peace, good order and security of the coastal state in territorial waters. Vessels must ensure their innocence and comply with local regulations concerning safety of navigation and pollution prevention.

As per UNCLOS, a vessel exercising its Right of Innocent Passage should not

I. Threaten or use any force against the sovereignty, territorial integrity or political independence of the coastal state.

II. Carry out any weapons exercises

III. Take or land any Military craft or equipment

IV. Collect any intelligence information to the prejudice of the coastal state

V. Carry out any propaganda against the coastal state

VI. Launch or take on board any military aircraft.

VII. Take on or disembark any commodity, currency or persons contrary to the fiscal, health, customs and immigration laws of the coastal state.

VIII. Carry out any act of willful pollution

IX. Carry out any fishing activity

X. Interfere with the communication system or installation of the coastal state

XI. Carry out any research or scientific acts

XII. Carry out any activity that does not justify her passage i.e. does not have any direct bearing on her passage

Right of Unimpeded transit passage

Unimpeded transit passage is the freedom of Navigation solely for the purpose of transiting a strait connecting one area of the High Seas or EEZ with another area of the High Seas or EEZ. This does not preclude passage through the strait for the purpose of entering a port of a coastal state bordering the strait, subject to the conditions of entry of that state.

During transit passage, vessels must proceed without delay, refrain from the use of force or threat against the coastal state, comply with the regulations on pollution, navigation, collision etc.

3 WITH REFERENCE TO THE HAGUE VISBY RULES EXPLAIN CARRIER’S RESPONSIBILITY REGARDING SEAWORTHINESS, CARE FOR THE CARGO, BILL OF LADING

CARRIER’S RESPONSIBILITY REGARDING SEAWORTHINESS WITH REFERENCE TO HVR

The carrier must, before and at the beginning of the voyage – up to the sailing exercise due diligence to

· make the ship seaworthy

· properly man the ship, equip and supply the ship and

· Make the holds, refrigerating and cool chambers, and all the parts of the ship in which goods are carried, fit and safe for their reception, carriage and preservation.

Exercising due diligence means, 

· Taking all reasonable precautions to see that the vessel is fit for the voyage contemplated. 

· The carrier is not obliged to give an absolute guarantee of seaworthiness. 

· The carrier may delegate his duties to exercise of due diligence (e.g. to surveyors or repairers) but he will be responsible if they fail to exercise due diligence in carrying out their work.

Seaworthy in this context means 

· That the hull must be in sound condition. 

· The vessel must be mechanically sound, equipped with charts etc. and crewed by a properly trained crew. 

· The holds must be fit and safe for the reception, carriage and preservation of the cargo and in particular the hatch. e.g. The neglect of draining a water pipe in a hold during an expected time of frosting conditions

· The vessel need only be seaworthy at the commencement of the voyage, which usually means when she leaves the berth, whether under her own motive power or with the aid of tugs. 

CARRIERS RESPONSIBILITY REGARDING CARE FOR CARGO WITH REFERENCE TO HVR

· The carrier must properly and carefully load, handle, stow, carry, keep, care for, and discharge any goods carried.

· Unlike seaworthiness, this duty extends throughout the voyage and implies greater care than due diligence.

· The courts do not expect perfection from the carrier, but it has been held that stowage was improper where

=
Contamination of other goods occurred

=
There was inadequate or no ventilation

=
Dry cargo damaged due to liquid goods being stowed together

=
Vehicles were secured only by their own brakes

The carrier must have a sound system of looking after the cargo

He has a duty to use all reasonable means to ascertain the nature of the cargo and to care for accordingly, though the shipper should give special instructions where special care is required. E.g. when water in tractor radiators froze, it was held that the carrier should have been told of the risks

CARRIERS RESPONSIBILITY REGARDING BL WITH REFERNCE TO HVR

On receiving the goods into his charge, the carrier, master or the carrier’s agent, if the shipper demands, must issue a BL to the shipper showing amongst other things

I. All leading identification marks on the goods as stated by the shipper ( as stated in the SSN or Boat note)before loading are available on the goods or their coverings

II. The number of packages or pieces, or the quality or weight as stated by the shipper ( in the SSN or Boat note )

III. The apparent order and condition of the goods.

The carrier, master or agent need not insert any inaccurate statements on the BL or give any details, which cannot be reasonably checked. (Hence the practice for entering statements such as ‘said to weigh’ or ‘to be made’ etc.)

Any BL thus issued will be ‘prima facie’ evidence of receipt of the goods carried by the carrier as described, but proof to the contrary will not be admissible if the BL is transferred to a 3rd party, in good faith.

Any BL issued after loading (especially after the goods have arrived in a warehouse or depot prior shipment) must be a “Shipped BL” if the shipper demands, provided he surrenders any previously issued document of title.

The BL shall incorporate other normal details of the contract.

6a
WHAT ARE THE RIGHTS AND DUTIES OF A SALVOR AS PER INTERNATIONAL SALVAGE CONVENTION 1989

DUTIES OF THE SALVOR

The salvor shall owe a duty to the owner of the vessel or other property in danger

I. To carry out the salvage operation with due care.

II. To prevent or minimise any damage to the environment when carrying out his salvage duties.

III. To seek assistance from other salvors whenever the circumstances require.

IV. To accept the intervention of other salvors when required by the owner or master of the vessel or property in danger. The amount of his reward shall not be prejudiced should it be found that such a reason was unreasonable.

RIGHTS OF THE SALVOR

I. Salvage operations which have had a useful result will give rise to a reward as per the “NO CURE NO PAY” principle, except where the SCOPIC is payable.

II. The salvor’s rights are not affected when he owns both the salving and the salved vessel.

III. The reward due as in I above, will be fixed with a view of encouraging salvage operations taking into account the following criteria

(a) The salved value of the vessel and other property

(b) The skill and efforts of the salvors in preventing or minimising damage to the environment

(c) The measure of success obtained by the salvor

(d) The nature and degree of danger

(e) The skill and efforts of the salvor in salving the vessel, other property and life.

(f) The time used and expenses and losses incurred by salvors

(g) The risk of liability and other risks run by salvors or their equipment

(h) The promptness of the services rendered

(i) The availability and use of vessels or other equipment intended for salvage operations

(j) The state of readiness and efficiency of the salvor’s equipment and the value thereof

IV. Payment of reward will be made by the vessel and other property interests in proportion to their respective salved values

V. The rewards exclusive of any interest or legal costs, will not exceed the salved value of the vessel and other property

6b
WHAT WAS THE NECESSITY OF INCORPORATING SCOPIC CLAUSE IN LOF 2000 WHEN SPECIAL COMPENSATION WAS COVERED UNDER ARTICLE 14 OF THE INTERNATIONAL SALVAGE CONVENTION 1989

The reasons for incorporating the SCOPIC clause in LOF 2000 are as follows

I. The need for arbitration regarding special compensation, which was not clear in article 14, has been clarified and there should be little need henceforth.

II. The question of environmental threat and geographical location of the salvage are has been settled, such that proof for any such threat stands invalid. Wherever it is, the salvage operation stands the same threat

III. There is now uplift capped at 25% introduced in the SCOPIC, such that there are no controversies at any stage regarding the limit of costs incurred.

IV. Tariff has been established for all services incurred, such that rates can be precalculated to a great extent to see the cost viability of the operation and decide if the salvage is worth.

V. The provision of security by the owners involved, has again an encouraging precedence on the salvor, such that he can now bravely step in to the operation regardless of the initial costs involved.

VI. The owners also can have a clear picture of the costs involved, such that he has also the right to terminate the operation if it proves useless.

VII. The provision of an SCR has become imminent that all the involved parties are now not required to be present at the spot since day to day information is readily available to all parties especially the P&I club.

2
DISCUSS IN DETAIL THE INTERNATIONAL CONVENTION ON CIVIL LIABILITY AND THE CHANGES BROUGHT ABOUT IN THE SUBSEQUENT PROTOCOLS OF 1984 AND 1992 SPECIFICALLY IN REGARD TO THE MARINE ENVIRONMENT

International Convention on Civil Liability for Oil Pollution Damage (CLC), 1969

The Civil Liability Convention was adopted to ensure that adequate compensation is available to persons who suffer oil pollution damage resulting from maritime casualties involving oil-carrying ships.

The Convention places the liability for such damage on the owner of the ship from which the polluting oil escaped or was discharged.

Subject to a number of specific exceptions, this liability is strict; it is the duty of the owner to prove in each case that any of the exceptions should in fact operate.  However, except where the owner has been guilty of actual fault, they may limit liability in respect of any one incident to 133 Special Drawing Rights (SDR) for each ton of the ship's gross tonnage, with a maximum liability of 14 million SDR (around US$18 million) for each incident. (1 SDR is approximately US$1.28 - exchange rates fluctuate daily).

The Convention requires ships covered by it to maintain insurance or other financial security in sums equivalent to the owner's total liability for one incident.

The Convention applies to all seagoing vessels actually carrying oil in bulk as cargo, but only ships carrying more than 2,000 tons of oil are required to maintain insurance in respect of oil pollution damage.

This does not apply to warships or other vessels owned or operated by a State and used for the time being for Government non-commercial service. The Convention, however, applies in respect of the liability and jurisdiction provisions, to ships owned by a State and used for commercial purposes.  The only exception as regards such ships is that they are not required to carry insurance.  Instead they must carry a certificate issued by the appropriate authority of the State of their registry stating that the ship's liability under the Convention is covered.

The Convention covers pollution damage resulting from spills of persistent oils suffered in the territory (including the territorial sea) of a State Party to the Convention. It is applicable to ships which actually carry oil in bulk as cargo, i.e. generally laden tankers. Spills from tankers in ballast or bunker spills from ships  other than tankers are not covered, nor is it possible to recover costs when preventive measures are so successful that no actual spill occurs. The shipowner cannot limit liability if the incident occurred as a result of the owner's personal fault.

The Protocol of 1984
Status:  Superseded by 1992 Protocol

While the compensation system established by the 1969 CLC and 1971 Fund Convention had proved very useful, by the mid-1980s it was generally agreed that the limits of liability were too low to provide adequate compensation in the event of a major pollution incident.

The 1984 Protocol set increased limits of liability, but it gradually became clear that the Protocol would never secure the acceptance required for entry into force and it was superseded by the 1992 version.

A major factor in the 1984 Protocol not entering into force was the reluctance of the United States, a major oil importer, to accept the Protocol.  The United States preferred a system of unlimited liability, introduced in its Oil Pollution Act of 1990. As a result, the 1992 Protocol was drawn up in such a way that the ratification of the United States was not needed in order to secure entry into force conditions.

The Protocol of 1992
The Protocol changed the entry into force requirements by reducing from six to four the number of large tanker-owning countries that are needed. The compensation limits are those originally agreed in 1984:

-          For a ship not exceeding 5,000 gross tonnage, liability is limited to  3 million SDR (about US$3.8 million)

-          For a ship  5,000 to 140,000 gross tonnage:  liability is limited to 3 million SDR plus 420 SDR (about US$538) for each additional unit of tonnage

-          For a ship over 140,000 gross tonnage: liability is limited to  59.7 million SDR (about US$76.5 million)

The 1992 protocol also widened the scope of the Convention to cover pollution damage caused in the exclusive economic zone (EEZ) or equivalent area of a State Party. The Protocol covers pollution damage as before but environmental damage compensation is limited to costs incurred for reasonable measures to reinstate the contaminated environment. It also allows expenses incurred for preventive measures to be recovered even when no spill of oil occurs, provided there was grave and imminent threat of pollution damage.

The Protocol also extended the Convention to cover spills from sea-going vessels constructed or adapted to carry oil in bulk as cargo so that it applies apply to both laden and unladen tankers, including spills of bunker oil from such ships.

Under the 1992 Protocol, a shipowner cannot limit liability if it is proved that the pollution damage resulted from the shipowner's personal act or omission, committed with the intent to cause such damage, or recklessly and with knowledge that such damage would probably result.

From 16 May 1998, Parties to the 1992 Protocol ceased to be Parties to the 1969 CLC due to a mechanism for compulsory denunciation of the "old" regime established in the 1992 Protocol. However, for the time being, the two regimes are co-existing, since there are a number of States which are Party to the 1969 CLC and have not yet ratified the 1992 regime - which is intended to eventually replace the 1969 CLC. 

The 1992 Protocol allows for States Party to the 1992 Protocol to issue certificates to ships registered in States which are not Party to the 1992 Protocol, so that a shipowner can obtain certificates to both the 1969 and 1992 CLC, even when the ship is registered in a country which has not yet ratified the 1992 Protocol. This is important because a ship which has only a 1969 CLC may find it difficult to trade to a country which has ratified the 1992 Protocol, since it establishes higher limits of liability.

_____________________________________________________________________________

5 STATE BRIEFLY THE OBJECTIVES OF THE FOLLOWING AND STATE HOW THEY CONTRIBUTE TO PREVENT POLLUTION AND A SAFER ENVIRONMENT

SHIPBOARD OIL POLLUTION PREVENTION EMERGENCY PLAN – SOPEP

I. A tanker of 150 GT and above and other ships of 400 GT and above shall carry on board a SOPEP. This plan is developed in accordance with the guidelines of the organisation, in the working language of the master and officers.

II. The objective of the plan is to assist personnel in dealing with an unexpected discharge of oil, and to set in motion the necessary actions to stop or minimise the discharge and to mitigate its effects.

III. It details effective planning measures to ensure that necessary actions are taken in a structured, logical and timely manner.

IV. The plan not only deals with operational spills, but also with regards to a catastrophic discharge, in guiding the master on the procedures to follow.

V. This plan complies with the need for a structure required in dealing with the multiple tasks confronting personnel on board in an emergency situation. Lack of planning, confusion, mistakes and failures to advise key people incur delays and wastage of time , during which the situation may worsen, exposing the ships personnel to increasing hazards and greater environmental damage. This plan deals with minimising the above.

VI. The plan also provides precise guidance to the master in determining how and when to report to the required authorities and the procedures to do so, and the respective contact details.

VII. It also deals with methods  and steps to control discharge and actions to take to mitigate or stop the same.

VIII. It also provides non mandatory provisions required are also dealt with in the plan. These provisions are for local requirements, insurance company, or owner/operator policies etc. They include plans and diagrams, response equipment the ship is to carry, dealing with the media/public affairs and record keeping.

IX. The plan shall be reviewed and tested by the owner, master, operator by means of regular planned drills, programmes, and feedback to incorporate any change of information and developments, and to verify the validity of the plan.

OIL RECORD BOOKS FOR TANKERS

1 ‘OPEN COVER PROVIDED BLANKET INSURANCE’ explain. Describe the important provisions of Open Cover

This type of insurance is availed by regular importers and exporters who would like to have advanced marine insurance, to be assured of cover at all times and also to avoid fluctuation in rates. This is mostly achieved by open covers, which is an agreement between the assured and the insurer, by which the assured agrees to declare and the insured agrees to accept all shipments within the scope of open cover during a stipulated period of time. The open cover has no legal binding but binds by honour only. It covers all shipments of the assured during the stipulated period of time by the names of the carrying vessels. The precise nature of thje shipment is not known at the time of affecting the cover. After the shipment is made, the assured notifies the insurer who then issues a policy. This would result in unlimited aggregate liability for the insurer during the period of cover, but a stipulation is made that limits the value of shipment in any one vessel. This is known as LIMIT PER BOTTOM and the insurer bases his amount line on this when accepting the insurance. If the limit is small a single underwriter may accept the whloe amount, it is a large amount, the broker will invite a number of underwriters. The proportion of the underwriters line will be the proportion he will receive of all shipments declared under the open cover

Important provisions of open cover

I. Commonly used for long term cargo insurance contract covering all goods shipments forwarded by an assured during the duration of open cover

II. The assured is usually a regular importer or exporter

III. valid for a period of 1 year, with 30 day notice period for cancellation by either party, reduced to 7 days when there are war risks

IV. Assured has to declare and insure all shipments during the open term cover, and the Insurer has to insure all the assured’s shipments whether a loss occurs before a declaration is made or not.

V. There is no aggregate limit to the value of all the shipments made, but there is a set limit on the amount at risk in any one vessel, and often on the amount at risk in any one location.

VI. The assured can issue himself a certificate of insurance ‘off the open cover’ for each consignment shipped since formal policy documents take time to draw up

VII. The insurer gets steady business, while the assured its fast and simple to arrange an insurance cover

VIII. Open policy gives legality to a long-term marine insurance, such that it is recognised by a court of law. In issuing an open policy a nominal premium is specified in way of consideration.

2 DESCRIBE THE LIABILITIES COVERED UNDER THE 3/4TH COLLISION LIABILITY CLAUSE. ALSO DESCRIBE THE EXCLUSIONS THEREUNDER

+
The underwriters agree to indemnify the assured for 3 quarters of the sum paid by the assured due to his legal liability to another vessel or property for

I. Loss or damage to any other vessel or property on any other vessel

II. Delay to or loss of use another vessel or property

III. GA, salvage or salvage under contract of another vessel or property

Where such payments are due to collision with the other vessel. 

+
This indemnity shall be in addition to the indemnity provided by other terms and conditions provided by this insurance

+
The above indemnity shall be subject to the following conditions

a) Where the insured vessel is in collision with another vessel, and both vessels are to blame then unless the liability of one or both the vessels becomes limited by law, the above indemnity shall be calculated by the principle of cross liability as if the respective owners have been compelled to pay to each other such proportion of each others damages as may have been properly allowed in ascertaining the balance or sum payable by or to the assured in consequence of the collision.

b) The underwriters will not pay more than 3/4th of the insured value of the vessel in respect of any one collision

+
The underwriters will also pay 3/4th of the legal costs incurred by the assured in contesting liability or taking proceedings to limit liability with prior written consent of the underwriters.

EXCLUSIONS

The liability shall not extend to any sum the assured shall pay in respect of

I. Removal or disposal of obstructions, wrecks, cargoes or any other thing whatsoever.

II. Any real or personal property or thing whatsoever, except other vessels or property on other vessels

III. The cargo, or other property on, or the engagements of the insured vessel

IV. Loss of life, personal injury or illness

V. Pollution, contamination, threat of contamination, or damage to the environment caused by the insured vessel ( the other vessel is paid for by this clause)

VI. Payment by the assured for Salvage remuneration arising out of special compensation as per salvage convention.

3 WRITE SHORT NOTES ON

a) London dumping convention

I. The convention has a global character and contributes to the international control and prevention of marine pollution. 

II. It prohibits the dumping of certain hazardous materials, requires a prior special permit for the dumping of a number of other identified materials and a prior general permit for other wastes or matter.

III. It deals with the deliberate disposal of at sea of wastes or other matter from vessels, aircraft, platforms, or other man made structures, as well as the deliberate disposal of these vessels or platforms themselves.

IV. Wastes derived from the exploration and exploitation of sea-bed mineral resources are excluded.

V. It does not apply to dumping necessary to secure the safety of human life or of vessels in case of force majeure.

VI. Wastes or other matter means material and substance of any kind, form or description.

VII. Special permits and general permits granted to this effect means permission granted specifically in advance and in accordance with Annex II and III and any other relevant criteria as applicable. 

VIII. Contracting Parties shall prohibit dumping of wastes and other matter listed in Annex I, provide for requirement of a prior special permit for dumping of wastes and other matter listed in Annex II, provide for a requirement of a prior general permit for dumping of wastes listed in Annex III

IX. A permit shall be issued only after careful consideration of all the factors set forth in Annex III, including prior studies of the characteristics of the dumping site.

X. Contracting parties shall designate authorities to issue the requisite permits, maintain records of the materials dumped, location, time and method, and monitor the condition of the seas.

XI. The convention provides for promotion of regional co-operation in the fields of monitoring and research

XII. The convention also provides for guidance on incineration wastes and special care required for incineration, consideration of scientific information of the areas before issuing permits, phasing out of dumping or incineration of industrial wastes, and other wastes, banning the import of wastes to other countries for disposal at sea.

b) The high seas intervention convention 1969 / 1973 protocol

I. The Torrey Canyon disaster brought about a radical change in allowing coastal states to take measures to protect their environment from the threat of oil pollution due to a casualty, especially if the measures involved foreign ship owners, cargo owners and flag states.

II. This convention allows coastal states to take measures on the high seas to prevent, mitigate, or eliminate danger to its coastline or related interests due to pollution by oil or threat of oil pollution due to a maritime casualty.

III. The coastal state is allowed to take such actions as is necessary after consulting the appropriate interests including flag states, ship owners, cargo owners, and independent experts.

IV. Any measures taken beyond those permitted under this convention and results in damage, is liable for compensation by the coastal state. Provisions for settlements of such disputes are made by the convention.

V. This convention is not applicable to warships, and government vessels not used for commercial service.

VI. The protocol and amendments have extended the pollution cause to chemicals as listed in the annex or other similar characteristic substances  which cause a serious hazard if released to the marine environment

4
WHAT PROVISIONS ARE THERE IN INTERNATIONAL LAW FOR ACTS OF TERRORISM AND HUMAN RIGHTS VIOLATION ON BOARD SHIP

· This is provided for by the Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation, 1988 - 1/3/1992 

· The main purpose of the convention is to ensure that appropriate action is taken against persons committing unlawful acts against ships. These include the seizure of ships by force; acts of violence against persons on board ships; and the placing of devices on board a ship which are likely to destroy or damage it. The convention obliges Contracting Governments either to extradite or prosecute alleged offenders. 

· Protocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms Located on the Continental Shelf, 1988, extends the requirements of the Convention to fixed platforms such as those engaged in the exploitation of offshore oil and gas.
Concern about unlawful acts which threaten the safety of ships and the security of their passengers and crews grew during the 1980s, with reports of crews being kidnapped, ships being hi-jacked, deliberately run aground or blown up by explosives. Passengers were threatened and sometimes killed.

·  Measures to prevent unlawful acts which threaten the safety of ships and the security of their passengers and crew which notes "with great concern the danger to passengers and crews resulting from the increasing number of incidents involving piracy, armed robbery and other unlawful acts against or on board ships, including small craft, both at anchor and under way."
The IMO Assembly directed the Maritime Safety Committee to develop, on a priority basis, detailed and practical technical measures, including both shoreside and shipboard measures, to ensure the security of passengers and crews on board ships. The measures were to take into account the work of the International Civil Aviation Organization (ICAO) in the development of standards and recommended practices for airport and aircraft security.

· Further support came from the United Nations General Assembly which called upon IMO "to study the problem of terrorism aboard or against ships with a view to making recommendations on appropriate measures."
Governments, port authorities, administrations, shipowners, shipmasters and crews should take appropriate measures to prevent unlawful acts which may threaten passengers and crews. uidelines on measures that can be taken - with application to passenger ships engaged on international voyages of 24 hours or more and port facilities which service them Have Been issued.

· The main purpose of the convention is to ensure that appropriate action is taken against persons committing unlawful acts against ships. These include the seizure of ships by force; acts of violence against persons on board ships; and the placing of devices on board a ship which are likely to destroy or damage it.

· The convention obliges Contracting Governments either to extradite or prosecute alleged offenders.

· The Legal Committee is reviewing the SUA Convention and its related Protocol followed the calling for a review of measures and procedures to prevent acts of terrorism which threaten the security of passengers and crews and the safety of ships.                                                                

5
DESCRIBE THE FOLLOWING ILO CONVENTIONS AND THEIR RELEVANT PROVISIONS AS PER MSA 1958

a) Crew accommodation on board ship

I. The ILO convention provides for the the laws pertaining to this convention to be devised by a competent authority in consultation with the ship owners organizations, trade unions and seafarers with descriptions of space, inspections, penalties for violations, maintenance and adequate enforcement of the laws. The MSA provides for the central government to follow up the above, in compliance with the ILO convention.
II. The planning and control of crew accommodation is devised by the MSA as per the Central government rules in compliance with the ILO recommendations.
III. Crew accommodation requirements dealt with in the ILO convention have also been dealt with in the MSA
IV. The measurements of all such living spaces of the crew in accordance with the ILO convention are also dealt with in the MSA without prejuduce.
V. MSA allows for provisions like the ILO convention for different provisions as the circumstances of the case may permit as for different classes of persons as nearly justifiable as possible.
b) Health protection and Medical care for seafarers

I. The provisions for the above ILO convention have been dealt with in sec 172, 173 & 174 of the MSA 1958.

II. Applicability of the above is referred to vessels engaged in commercial maritime navigation, and if practicable to fishing vessels as determined by the competent authority and incorporated into national laws – MSA has incorporated it as above

III. The law provides for keeping ships in a hygienic and proper sanitary conditions.

IV. It provides for medical care relevant to the seafaring profession, and as applicable to shore workers, guarantee visit to doctors without delay in ports, and whilst on service, development and promotion of preventive measures and health education programmes.

V. Additional it requires vessels to carry an detailed medicine chest under the guidance of a responsibly trained person. The chest shall be maintained and updated regularly not more than a period of 12 months. The chest shall be upgraded and monitored as per the guide for essential drugs published by WHO. All the contents of the chest shall be labelled and documented so as to be usable with ease by persons other than a doctor. The chest shall also carry an IMGS  and a MFAG for use with accidents involving dangerous goods.

VI. It also emphasises the use of radio and satellite communication for obtaining medical advise free of cost at any time of the day. A list of all such stations providing such advise and the method of obtaining such advise (INTERCO) shall also be available on board.

VII. Provisions for the carriage of doctor on vessels or the training required otherwise for other persons and the setup of an hospital on board has also been emphasised.

c) Crew agreements

The ILO convention 22 and the relevant provisions as per MSA 1958 have recommended the incorporation of the following into crew agreements.

XIII. Name of ship / ships on which the crewman agrees to serve

XIV. Nature, duration of voyage, and parts of the world where the voyage is not extended

XV. The number and description of the crew of each department

XVI. The time the seaman is to report on board

XVII. The capacity in which the seaman is to serve

XVIII. The seaman’s wages

XIX. A scale of provisions to be furnished to each seaman such scale as being not less than as laid down by the central government

XX. Details of warm clothing and additional provisions to be supplied in specified cold regions

XXI. Regulations regarding conduct on board and details of fines and punishments as laid down by the central government

XXII. Payment of compensation for injury or death

XXIII. In case the services are to be terminated outside India, then the agreement is to provide free repatriation back to India.

XXIV. Any other stipulation that may be required.

In case there is any dispute between the owner or agent and master of the ship and a seaman, such a dispute shall be referred to the nearest Indian consular officer and his decision shall be binding until the ship’s return to the port which the seaman is to be finally discharged.

The agreement must record the requirements of advances and allotments and other stipulation not contrary to law.

Termination of the agreement shall be done by mutual agreement between the parties involved.

The master shall provide a copy of the agreement to the members of the crew

Any change in the crew agreement is only valid if it is made with the consent of all parties concerned and the same is to be attested by the shipping master in India or by an Indian Consular officer outside India.

Crew agreements may be bipartite or tripartite and recognised by the national law.

6
DESCRIBE THE LOF 2000 AND HIGHLIGHT ITS UNIQUE FEATURES AS COMPARED TO THE EARLIER VERSIONS.

The LOF 2000 is a simpler and more concise document as compared to the earlier versions. It contains only those provisions which relate to the salvage services, and the rights and obligations of the parties. Provisions relating to the procedural and administrative matters are contained in a set of standard clauses, which are incorporated in the contract by reference.

· The concise form of the LOF 2000 renders it easy for the shipmaster and the salvor to arrive at a precise and valid decision at a faster pace in view of the time available. The earlier versions, due to their lengthy format, had to be viewed in a more cautious manner, thus resulting in loss of time.

· LOF 2000 is an extremely simple format unlike the earlier versions which had legal matters printed on it.

· The duty of the property owners to co-operate has been extended in the LOF 2000  to the extent of usage of the salved vessel’s machinery without unnecessary damage to them, providing information relevant to the salvage operations success, and avoidance of delay, and co-operation for obtaining entry into POR

· In the earlier version, the implication of not including the crew personal effects is not clarified, whereas in the present version, it is clearly specified that the personal effects or baggage of passengers, master or crew are excluded.

· The tabulated form of the initial statement in the LOF 2000 is precise and up to the point, whereas the earlier versions are complicated and required more time on the part of the parties to decide upon.

· The major change is the incorporation of the SCOPIC 2000 into the LOF 2000. As per LOF 2000, the incorporation by the parties is agreed upon or not agreed upon at the advent of the agreement. Whereas the relevance to the SCOPIC in earlier versions of LOF, even though implicated, does not have a direct impact as in LOF 2000. 

· The earlier version of the SCOPIC clause specifically referred to LOF 95 and has therefore been amended such that the present version of the SCOPIC 2000 applies to any LOF agreement which incorporates the Special Compensation referred to by the Salvage convention.

· The SCOPIC clause is Optional in LOF 2000, whereas there is no such option in the the earlier version.

· If the SCOPIC 2000 has been invoked, provision for security has to be done by the owners or else the salvor can terminate his operation with prior notice. There is no such implication in the earlier version.

· The SCOPIC 2000 has undergone changes which clarify certain areas of the earlier SCOPIC with more defined values and advantages and disadvantages to owners and salvors.

· The SCOPIC 2000 has specified rates for equipment used by the salvor and his personnel such that capped values are available for calculation purposes. Whereas the earlier version had no such capped values for calculation, rendering higher quotes from the salvor for expenses as per article 14 (3).

· Capping rates have been specified in SCOPIC 2000 with an uplift of 25 % such that article 14 rates incorporated in the earlier versions are clarified in this version leaving no reasonable doubt. 

· The currency value for the sums payable as per LOF 2000 is based on USD or any other currency agreed upon. Whereas the older version was pounds sterling or any other currency agreed upon.

· As per LOF 2000, the salvor also has the right to terminate his services [if security not paid as per SCOPIC] unlike the earlier version, where only the owner had the option to terminate the contract.

· Deemed Performance has been incorporated into the LOF 2000 – where the property is deemed to have been safely delivered at the port of refuge even if in damaged condition, and skilled services of the salvor are no longer required at POR. This has not been incorporated in the earlier version.

1a
Define an act of Piracy as stated in Unclos article 101

The following definition of piracy is contained in article 101 of the 1982 United Nations Convention on the Law of the Sea (UNCLOS):

“Piracy consists of any of the following acts:


(a) any illegal acts of violence or detention, or any act of depredation [an attack involving plundering and stealing people by force], committed for private ends by the crew or the passengers of a private ship or a private aircraft, and directed:

(i) on the high seas, against another ship or aircraft, or against persons or property on board such ship or aircraft;
(ii) against a ship, aircraft, persons or property in a place outside the jurisdiction of any State;

(b) any act of voluntary participation in the operation of a ship or of an aircraft with knowledge of facts making it a pirate ship or aircraft;


(c) any act inciting or of intentionally facilitating an act described in sub-paragraph (a) or (b).”

1b
When can criminal jurisdiction be exercised by a coastal state on a foreign flag vessel passing through its territorial waters in exercise of Right of innocent passage

 QP1

2 Describe the different sea areas as per unclos. To what extent does the jurisdiction of a state extend to these areas

QP 6

3 Describe the functions of a BL

QP 17

Make a comparison between Hague and Hague Visby rules

QP 2

4 What is a Note of Protest? How is a NOP different from a Letter of Protest

QP 5

5 Describe the following clauses as per CP / BL

a) New both to blame collision Clause

I. Under The Hague and HVR’s, collision as a ‘peril of the sea’ is an excepted peril. This allows the carrier to avoid cargo loss or damage claims arising out of a collision with another ship. Therefore the cargo owner of a collision-damaged cargo has to claim on his cargo insurance policy.

II. Under the US law and certain other countries who have not ratified the Collision Convention 1910, a cargo owner whose cargo has been damaged in a collision, may claim the full amount of loss from the non carrying ship, thereby circumventing the Hague or HVR’s. The non-carrying ship owners may then recover from the owners of the carrying ship a proportion of the claim equivalent to their percentage of the blame for the claim. Thus in collision cases where US law is applicable, the defence of excepted peril is lost.

III. The Both to Blame Collision Clause is designed to enable a carrier to preserve the collision defence and get around the US law. Under this clause the cargo owner indemnifies the cargo carrying ship against any liability to the non-carrying ship in the event of a collision.

IV. US courts have still held this clause to be invalid. It is assumed that in future another court may hold this clause valid when included in a BL issued under a CP containing this clause. Hence it is included in BL’s and some CP’s on the advice of P&I clubs.

Example


a)
 Ships A & B collide in US waters 

b) A is the cargo carrier and B is the non-cargo carrier.

c) A is held for 60 % blame and B for 40 % as per the US court

d) Shipper S has lost 1000$ worth of cargo on A, but A ‘s owners are protected by this clause in the BL. Therefore S cannot claim from A

e) S is allowed to claim all the 1000 $ from B.

f) Since B is only 40 % to blame,  she will claim the other 60%, i.e. 600 $ from A

g)  The net effect is that though A is not contractually liable to S, but still has to pay for 60 % of S’s loss.

5b
Cesser and Lien Clause

I. In situations when the charterer is merely an agent or broker for the loading of another party’s goods, he will be anxious to ensure that his liability ceases as soon as the cargo is loaded.

II. This will be expressed by the Cesser Clause, which states ‘ … charterers liability will cease on shipment of cargo and payment of freight, deadfreight and demurrage ‘ i.e. the sums incurred at the loadport

III. The shipowner in turn would not want to find himself without a remedy for any breach of contract or damage done to his vessel after the charterer’s liability ceases. 

IV. Hence the reciever of the goods will be the legal recourse for the shipowner.

V. Hence if a Cesser clause is incorporated a Lien Clause also will be included in the CP. This gives the ship owner the right to retain possession of goods at the disport until the outstanding debts are paid.

VI. The 2 clauses are often combined as a Cesser and Lien Clause.

VII. The relief given to the charterers only operates to the extent that the outstanding sums can be recovered at the disport. The shipowner will proceed against the reciever first, but charterers will still be liable for sums not recovered from the recievers.

6 Salient features of OPRC

In July 1989, a conference of leading industrial nations was held in Paris after the Exxon Valdez incident. This called upon the IMO to develop further measures to prevent pollution from ships. Thus the work began on a draft convention aimed at providing a global framework for international co-operation in combating major incidents or threats of marine pollution.

Parties to the OPRC convention are required to establish measures for dealing with pollution incidents, either nationally, or in co-operation with other countries.

Ships are required to carry a SOPEP, the contents of which have to be developed by IMO and acknowledged by the flag state. 

Operators of offshore units under the jurisdiction of parties to the convention, are also required to have oil pollution emergency plans or similar arrangements which must be co-ordinated with national systems for responding promptly and effectively to oil pollution incidents.

Ships are required to report incidents of pollution to coastal authorities and the convention details  the actions that are then to be taken.

The convention calls for the establishment of stockpiles of oil spill combating equipment, the holding of oil spill combating exercises and the development of detailed plans for dealing with pollution incidents.

Parties to the convention are required to provide assistance to others in the event of a pollution emergency and provision is made for reimbursement of any assistance provided

The convention provides for IMO to play an important co-ordinating role.

7 Advantages to Salvor and owner of using LOF. What is meant by NO CURE NO PAY principle.

The LOF has achieved a high and justified degree of popularity and reliability as it has inherent advantages for the salvor as well as the owner of the property.

The advantages of using the LOF for the Salvor are

I. He has a readily available agreement which is unlikely to be contested.

II. He retains his right of lien

III. His remuneration is referable to arbitration and he does not have to resort to court cases which can be expensive and time consuming

IV. There is a provision for special compensation if the salvor fails to carry out the salvage but has been diligent and prevented damage to the environment during the salvage operation.

The advantages of using LOF for the owner are

I. He has a readily available agreement

II. The principle of No Cure No Pay is an obvious advantage for the owner of the property

III. The claim of the salvor may be referred to arbitration without having to resort to lengthy court cases

IV. The owner can seek early release of his property by providing a security against the salvor’s claim.

NO CURE NO PAY principle

A salvage reward is payable to the salvor on the successful conclusion of the salvage services i.e. after some recognised subject of salvage, of some value has been saved. No reward is payable where there is no success, and this gives rise to the expression NO CURE NO PAY.

8 Provisions in MSA regarding obtaining a certificate of registry of an Indian Ship

I. A ship must be an Indian ship for obtaining a certificate of registry as an Indian ship. Indian ship in this contest means, a ship owned by - a citizen of India, a company or body established under the central or state government act and having its principal place of business in India, or a co-operative society registered under the co-operative societies act 1912 or any other such law related to co-operative societies for the time being in force.

II. An Indian ship can be registered in the ports of Bombay, Madras or Calcutta, by the PO MMD or the registrar as appointed by the central government or by the senior most surveyor of the MMD in the absence of the aforesaid.

III. Relevant entries shall be made in the register book kept by the registrar. The entries shall pertain to - property divided to a maximum of ten shares, a maximum of ten owners per ship, no fractional shares are permitted, joint owners are considered as one person, a company may be registered as an owner.

IV. An application for registry shall be made by the individual who owns the vessel, or by more than one individual who own the vessel or by their agent, or by the agent of the company / co-operative society – the agent shall be testified in writing.

V. The owner shall subject the ship to survey and measurement by a survey in the prescribed manner to ascertain her tonnage, build, and identity. The surveyor will then issue a survey certificate which shall be delivered to the registrar.

VI. The ship subject to survey shall be marked in the prescribed manner and to the satisfaction of the registrar. These markings are to be maintained at all times.

VII. On registry of the ship, the ownership shall be declared by the owner in the prescribed form stating the citizenship of the owner, time and build of ship if known, if not known a statement to that effect, in case of a ship previously registered elsewhere, a statement to that effect, name of master, the number of shares in the ship, and a declaration that the said particulars are true to the best of his knowledge and belief.

VIII. In case of a new ship, a builders certificate stating the denomination, tonnage, time place and name of person who built the ship, and the instrument of sale.

IX. The registrar shall then enter the particulars of the ship in the register book – name and port, details of the surveyors certificate, declaration of origin as stated in the ownership, name / names of owner / owners and shares owned.

X. The registrar will retain the surveyors certificate, builders certificate, any instrument of sale, and all declarations of ownership

XI. On completion of the above, the registrar shall grant a certificate of registry containing the details as in the register book with the name of the Master.

Provisions in MSA for replacement of a lost certificate

If the certificate is lost the ship’s registrar shall grant a new certificate

If the certificate is lost while the ship is at any port other than an Indian port, then the master or any other knowledgeable person should make a declaration stating the facts and names of the owners to the nearest Indian consular officer, who may issue a provisional certificate stating the circumstances under which it has been issued. The provisional certificate shall be delivered to the ship’s registrar at the ship’s port of registry within 10 days of the ships arrival in India, and the registrar shall grant a new certificate of registry. If the lost certificate is found, then it must be surrendered to the registrar at the ships port of registry for cancellation 

9a
IN ORDER TO EXTINGUISH FIRE, IT HAS BEEN NECESSARY TO FLOOD A HOLD THEREBY CAUSING DAMAGE TO THE SHIP AND CONSIDERABLE DAMAGE TO THE CARGO INTHAT HOLD. WHAT PRECAUTIONS SHOULD THE MASTER TAKE ON ARRIVAL IN PORT

· The above is deemed as a GA Act. The adventure is said to be terminated on completion of discharge at the port of destination. If the voyage was abandoned at an intermediate port [POR], then the adventure is said to be terminated at that port. A declaration of GA has to be made before delivery of cargo and the termination of voyage. The owner, master or other interested party makes this declaration – the owners or agents should be able to advise. Following this declaration, the assessment of GA begins, and is called GA adjustment, done by an Average adjuster.

· All the property at risk in the common adventure at the time of the incident, giving rise to the GA act and saved by the act must contribute according to its sound market value at the time of the termination of the voyage. This contribution shall be equally proportionate and no impartiality is allowed.

· The owner’s possessory lien on the cargo shall always be ensured for this matter. But at the same time the cargo has also to be delivered. Therefore the master or ship’s agent on behalf of the master has to ensure that a security is executed for the cargo’s GA contribution by the cargo owner, prior delivery of the cargo, in the form of a bond, deposit or guarantee.

· The average adjuster as soon as he is appointed, will make an estimate of the loss or damage and the rate of contribution required by each party. The appropriate parties shall then sign a GA bond, in return of delivery of the appropriate saved property. This bond ensures that the concerned party agrees to pay the proper proportion thereafter to be ascertained. The recievers shall agree to furnish particulars of the value of goods , and make a GA deposit as certified by the adjuster. In return to the GA bond and deposit the cargo shall be delivered to the recievers.

· Sometimes a signed guarantee is issued by the cargo underwriter in place of a GA deposit, for the delivery of goods.

· GA acts often give rise to Salvage claim. Although salvage charges are separate from GA charges salvage claims are treated as GA expenditure and paid by the insurers. YAR provides for salvage charges to be treated as GA. Salvage security is not the same as GA security. The shipowners and cargo owners at the place where salvage service terminates pay salvage security, whereas cargo owners pay GA security to the shipowner at the destination.

· The average adjuster will require the following information to assess the various contributory values

I. All GA security documents – signed average bonds, average guarantees, average deposit receipt counterfoils, cancelled deposit receipts

II. Casualty reports from master

III. Certified deck and engine log book extracts

IV. Copies of extended protests

V. Survey reports on hull and machinery damage, cargo lost or damaged by GA sacrifice

VI. Account sales of any cargo sold

VII. Copies of shipping invoices, telexes, BL

VIII. Accounts of disbursements incurred together with all supporting vouchers

IX. Cargo valuation forms

X. Manifest of cargo on board at the time of GA act

XI. Portage account for the voyage and an account of stores consumed

XII. An other evidence relating to the casualty

· Various representatives on behalf of the owners, GA interests, H&M insurers, cargo interests underwrites, surveyors and officials are likely to visit the vessel for their assessments.

8b
PURPOSE OF YAR AND REASON FOR AMENDING THEM IN 1994

They are a set of internationally recognised rules drawn up by many maritime countries to enable the assessment of each party’s GA contribution. They are unlike the HVR’s not incorporated in national law, but mutually and voluntarily accepted by shippers, shipowners and insurers.

They are incorporated into the contract by the GA clause. It consists of 7 lettered rules [ A to G] stating the general principles, plus 22 numbered rules [ I to XXII ] dealing with specific matters. It defines the GA act, sacrifice and expenditure which is a guideline in cases

1a
Laws of flag and coastal state, relating to civil and criminal jurisdiction

VI. Internal waters – shore to baseline – coastal state has complete jurisdiction. Port state may have the tendency not to exercise jurisdiction unless offence affects peace, custom, immigration offence, a citizen of port state is involved, breach of pollution, navigation, pilotage rules, master of vessel requests to exercise jurisdiction

VII. Territorial sea – 12 miles from baseline – straits and archipelagos may be enclosed in this area - foreign flag vessels have the right of innocent passage, but the innocence must be justified. Criminal jurisdiction can be exercised by coastal state if consequences of crime extend to coastal state, disturbs peace and good order, to suppress illicit traffic of narcotic drugs, if master of vessel requests. Civil jurisdiction can be exercised only when vessel is passing through territorial sea after leaving internal waters

VIII. Contiguous Zone – 12 miles beyond the territorial sea – revenue and public health or quarantine jurisdiction – coastal state can detain foreign flag vessels in these zones for violation of custom, sanitary, fiscal or immigration regulations

IX. EEZ – maximum 200 miles from baseline – coastal state has exclusive rights for fishing, exploration, constructing artificial islands, scientific research, control of pollution, 

X. High seas – all parts of the seas not included in EEZ, territorial sea, Archipelagic waters – only flag state has jurisdiction

1b

2 Objectives of the salvage association and the role it plays in protecting the interests of the owners / underwriters

The salvage association is as association of shipping surveyors, which investigates shipping casualties in which owners and underwriters have an interest. The association acts on receipt of instructions from the concerned parties. They also act likewise for other principals like P&I clubs, average adjusters, solicitors, government etc. Once instructed, the surveyors of the association investigate the circumstances of the casualty, determine the extent of the damage and provide the owners and underwriters with information and recommendations for the protection and preservation of interest of all the parties. They also assist in negotiating ship repair contracts, checking cargoes and surveying and approving lay up sites and arrangements. These surveyors are regularly in touch with local salvors, repairers and other important contacts and are renowned for their integrity and impartiality.


Difference between salvage and towage


Responsibilities of owner / Master in a Salvage operation

I. To co-operate fully with the salvors, during the salvage operations

II. To exercise due care to prevent or minimise damage to the environment

III. When the vessel or property have been brought to a place of safety, to accept redelivery when reasonably requested by the salvor.

IV. The master of a vessel, so far as he can do so without serious danger to his vessel and persons on board, is responsible for rendering assistance to any person in danger of being lost at sea.

3a
Requirements of FAL convention

The FAL convention streamlines documentation and procedures commonly required to be completed by ships during their port calls. It is also intended to minimize procedural paperwork required to be completed by port authorities, cargo interests and shipowners to prevent delays to maritime transport. The documents required by public authorities as a minimum are

1 General declaration which provides information required by public authorities relating to the arrival and departure of ships

2 Cargo declaration which provides information required by authorities relating to cargo

3 Ship’s stores declaration which provides information relating to ships stores

4 Crew’s effect declaration, which provides information relating to, crews effects which are dutiable or are subject to prohibition or restrictions.

5 Crew list which provides information relating to number, composition of crew

6 Passenger list which provides information relating to passengers

7 The maritime declaration of health which provides information relating to the state of health on board a ship during the voyage and on arrival at the port.

8 Mail documents required under universal postal convention.

3b
Special trade passenger ship A & B certificates

The above certificates are required to be carried by ships intending to carry special trade passengers to or from ports within India.

Certificate A: It shall be in the prescribed form and shall contain the prescribed particulars in addition to the following statements and particulars

I. That the ship is seaworthy

II. That the ship is properly fitted, equipped and ventilated.

III. The number of special trade passengers the ship is certified to carry.

This certificate shall remain in force for 1 year or the lesser period as indicated on the certificate. The certificate is to be prominently displayed on board the ship.

Certificate B: This certificate shall be in the prescribed form  and shall state

I. The voyage description and the intermediate ports the ship has to touch

II. That she has proper compliment of officers and crew

III. That the master holds

a) A certificate of survey and certificate A or

b) A passenger ship safety certificate alongwith an exemption certificate, a STP ship safety certificate alongwith a STP ship space certificate or

c) A nuclear passenger ship safety certificate.

IV. That she has on board the required number of Medical officers and attendants

V. That the food, water & fuel over and above that required for the crew is on board, and is of good quality

VI. If the voyage is to be made in foul weather and the STP’s care carried on deck, then adequate bulwarks and means of protection from the weather have been provided

VII. In case of a STP ship, the number of cabins and STP’s on board at the port of embarkation.

VIII. Any other particulars that may be required for STP or Pilgrim ships

4
There is an implied condition is all marine policies in respect of deviation in every voyage.


A voyage policy generally defines the ports of call for the vessel. If the vessel deviates from the stated or customary route, without a lawful excuse, then the underwriters are discharged from their liability from the time of the deviation, and it is immaterial that the ship may have regained her route before any loss occurs.

Deviation occurs when

I. The route designated by the policy is departed from

II. If no route has been designated, the customary route is departed from

III. Where several ports of discharge are specified, the ship may proceed to all or any of them in the order stated in the policy. If no order is mentioned, then she should call in their geographic order. If the ports are unnamed in an area, she should proceed in a geographical order.

IV. The voyage must be completed with reasonable despatch and any unreasonable delays also amount to deviation.

Any deviation, without lawful excuse, renders the policy null and void from the time [ not the date ] of deviation. The insurer has no further liability from the time of deviation.

The vessel is permitted to deviate under the following circumstances

I. When authorised by any special term of the policy

II. When caused by circumstances beyond the control of the master or employer [ e.g. Force majeure]

III. When reasonably necessary in order to comply with an express or implied warranty

IV. When reasonably necessary for the safety of the ship or the subject matter insured.

V. For the purpose of saving human life or aiding a ship in distress where human life may be in danger.

VI. When reasonably necessary for the purpose of obtaining medical or surgical aid for any person on board

VII. When caused by the barratry of the master or crew, if barratry is an insured peril

When the cause excusing the deviation ceases to operate, the ship must resume her course and prosecute the voyage with reasonable despatch.

Significance of NOR

The NOR signifies the vessel’s readiness to load or discharge cargo as per the terms and conditions of the CP. 

It must be tendered before the commencement of laytime but within the laycan period. 

It must be given in accordance with procedures in the laytime clause of CP. 

Times for tendering the NOR should be as per the CP.  

Need only be tendered at the first load port unless the CP provides otherwise.

It is mostly done in writing, in printed format or as per the relevant CP.

Must be addressed to the charterer or his agent.

Must be done in duplicate, with a request that the 2nd copy with the time and date of acceptance completed, should be returned for the master’s retention.

If reciept of NOR is not acknowledged on the first day of tendering, daily attempts to have it accepted should be made.

Where the quantity of cargo to be loaded may be limited by the ship’s draft or volume, then this must be noted on the NOR. 

The NOR cannot be tendered for an advance date. 

The CP will state when the laytime is to commence after tendering NOR. If it is not stated in the CP, then laytime will commence as soon as NOR is tendered. Therefore it is of utmost importance to tender NOR accordingly to avoid complications.


When a ship is considered Arrived.

To determine whether the ship is arrived or not, depends on whether the CP is a ‘port CP’ or a ‘berth CP’. 

I. If a port is defined as the place of loading in the CP, without stipulating a particular berth, then the CP is a port CP. In this case, the vessel becomes an arrived ship when

a) She has entered port limits

b) Is fully at the charterer’s disposal and

c) Is fully ready to load in a place where ships waiting for berths in the port usually wait.

II. If a particular berth is defined as the loading place, then the CP is a berth CP. In this case a vessel becomes an arrived ship only when she has arrived at the named berth.

Ready to load in all repects

A ship is ready to load in all respects means that the vessel is seaworthy and in every way fit to carry the particular cargo on the voyage contemplated by the charterer. The vessel must be fully at the charterers disposal i.e. With the derricks or cranes ready for operation, holds or tanks cleaned, prepared and surveyed, free pratique and customs clearance granted, etc. unless the CP allows otherwise.

Seaworthy in the above context means, doing everything which a prudent shipowner can reasonably do to make the vessel seaworthy, without actually guaranteeing her seaworthiness.

All the required surveyors’ reports must have been obtained and these have to be showed along with the Notice of Readiness.

6a
Main functions of a BL

VI. A BL is a receipt for the goods received on board. The master is responsible for any statements he makes on the BL

VII. The BL is the written evidence of the terms of contract of carriage. Where COGSA applies, it is indicated by incorporating the Clause Paramount in the BL

VIII. It is a document of title. The holder of the BL is regarded as the owner of the goods stated thereon. Hence high sea sales can be made without attracting taxes

IX. It is a negotiable document as far as payments of letters of credit and other export proceeds go.

X. BL is a receipt of freight when it is marked freight paid or freight pre paid.

6a
Difference between mates receipt & BL

XI. It is a receipt issued and signed by the carrying ships chief officer for goods received on board, whereas a BL is not signed by the chief officer

XII. Details of the BL are based on the details of the MR. Therefore both should tally.

XIII. Details of the MR should be from the ship’s tally and should show the actual quantity and condition of the goods received. Whereas details on the BL are as per the MR

XIV. Endorsements on a MR have no significance, whereas those on the BL are very significant.

XV. It is not a document of title for the goods shipped as it does not contain a contract of carriage, whereas a BL is a document of title.

XVI. Does not pass any title by its endorsement or transfer, whereas a BL does

XVII. The shipper usually presents the signed MR to the agent in exchange for the signed BL before the vessel sails.

6b
Precautions before signing a BL and procedures for cargo delivery

I. That the goods as mentioned in the BL have been actually shipped

II. The date of shipment is as per the MR or the SSN

III. If the BL is marked freight prepaid, whether it has actually been paid

IV. Any clausing required as per the MR or SSN

V. A reference is made to the CP if one exists

VI. That the CP terms are not in conflict with the BL terms

VII. The number of original BL’s in the set is stated

VIII. The port of discharge is as per the vessel’s itinerary and within accepted trade limits as per CP.

Procedures for Cargo delivery

I. The master is duty bound to deliver the goods to the first person presenting a signed BL with proof of identity and proof that the freight is paid

II. Once the goods are released to a receiver, the carrier’s lien for the freight is lost

III. If the BL has been transferred by the original consignee, the endorsement on it should be checked

IV. Cargo must be delivered to a bonafide holder of a BL. If BL is open, then cargo can be delivered to anybody who presents it, provided the master has not been informed of any theft or fraud.

V. If the BL is straight, the master should check that the person claiming delivery is the same as named in the BL

VI. If the BL is negotiable, it is very important that the master checks whether the BL is properly endorsed, and the person claiming delivery is entitled to the goods

VII. Once the master has done this, he has to endorse the BL as accomplished, and date and sign the BL with this remark. As soon as one BL is accomplished all the other original BL’s become null and void.

8a
Right to organise and collective bargaining convention No. 98

This convention guarantees freedom for workers from anti-union discrimination, such as being sacked or blacklisted for union membership. It prohibits employers from making no-union membership a condition of employment. It requires national administration to protect the ‘right to organise’ in national law and specifically opposes state interference in union organisation.

8b
Ships Medical Chest Recommendations No 105

This convention deals with the medicine chest requirements for vessels engaged in maritime navigation. The contents of the chest are to be prescribed by the competent authority. The contents shall be as per the nature and duration of voyage, and the number of persons on board. Medicines of restricted use shall be in the custody of the master or responsible officer. The minimum amount of contents shall be governed by the fact whether the ship is carrying a doctor or not. The convention provides for a minimum requirement list which shall be a guide. The rules shall be periodically reviewed in the light of medical discoveries and developments. All medicine chests are required to carry an approved guide which can help to administer medicine easily without a doctor or medical advice by radio. All such medicine chests shall be properly maintained and inspected at regular intervals of not exceeding 12 months, by competent persons.

8c
Seafarers identity document convention No 108

This convention requires member states to issue an identity document to each seafarer, but when such a document is issued to a foreigner, it shall not constitute proof of his nationality.

9a 
Application of the MSA 1958

The MSA  1958 applies to the following, unless otherwise expressly provided

I. Any vessel which is registered in India or

II. Any vessel which is required by this act to be so registered or

III. Any vessel which is owned by

a) a citizen of India or

b) a company or a body established by or under any central or state act which has its principal place of business in India or

c) a co-operative society which is registered or deemed to be registered under the co-operative societies act, 1912, or any other law relating to co-operative societies for the time being in force in any state.

9b
The form of MSA and its main contents

The MSA is in the form of Introduction, Interpretation and Legislative Proceedings  and the Act itself.

The introductory section details the evolution of the law of shipping in India, the formation and basis of the act and its current state and impact on shipping in India.

The interpretation area gives details of the act and how it has been interpreted. It starts with an introductory and explains certain parts of the act like Intention of legislature, Notifications to have force of law, Amending and consolidating statutes, principles to be considered for interpreting statutes, and their values.

The legislative proceedings section gives details of the legislation procedures as per the MSA and the legislative meaning of the MSA sections and the way the act is processed by the government.

The MSA contains 18 parts and 461 sections.

Each part deals with different areas and is formulated in a methodical way. The main parts of the MSA are those that detail the National Shipping Board, the General Administration of the shipping in India, the shipping development fund (omitted) registration of Indian ships, certification of officers, seamen and apprentices – laws governing their employment, welfare, duties of shipping offices and shipping masters, age limits for employment, wages, allotments, contracts, disputes, provisions of health and accommodation, disciplinary procedures etc.

Passenger ships, Safety, liabilities for collision, accidents, limitation of liability, CLC, IOPC fund, Navigation, Pollution control, Investigation and Inquiries, wreck and salvage, sailing vessels, fishing boats, penalties and procedures, miscellaneous and Repeals and savings are other things dealt with by the MSA.

9c
How can a section in the act be amended

The National Shipping Board is responsible for amending the act from time to time in consideration with the developments and changes to the mercantile marine. The NSB in consultation with the central government shall bring forth such amendments.

9d
How can a section in the act be exempted from application on ships

The central government may exempt the application of the MSA to any ship, in writing, if such conditions according to the central government exist for exemption. The exemption may be for a specified requirement as contained in the act, or a dispensation for the observance of the same. The central government shall satisfy itself prior granting the exemption or dispensation, that the requirement of the act has been substantially complied with or is ought to be dispensed with in the circumstances of the case.

When an exemption is granted subject to any conditions, breach of such conditions shall be deemed as an offence.

