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PLANNING COMMISSION MID-MONTH MEETING

MEETING SUMMARY
MAY 8, 2002

TOPIC ONE: Concept Plans for Oakley Addition at Folks Road

TOPIC TWO: Legal Opinion on Issues Raised by Planning Commission 

___________________________________________________________________________

The meeting was called to order at 7:35 a.m. Planning Commissioners present:  Haase, Bateman, Schachter, Burress and Durflinger.  

Staff present: Finger, Stogsdill, Pedrotti, Dyer and Saker

Other City Officials present:  Mayor Hack, Dave Corliss and Mike Wildgen

TOPIC ONE:  Concept Plan for Oakley Addition at Folks Road

Staff presented several area plan options.  Ms. Finger explained that the options covered each extreme from predominantly low-density residential to mostly office with some high-density residential mix.  There were also moderate options transitioning through low-, mid- and high-density residential with small office strips applied.  Ms. Finger stated the moderate options (A, D & E) were more in line with the goals of Horizon 2020. 


All options were based on the concept that Mulberry and Folks Road would connect, which provided that single-family uses would be included in all options. There were no other connecting streets in the area.

· Option A showed a layering of single-family dwellings in the southern part of the property, with increasing density rising to the north and topped with an office layer.

· Option B was primarily single-family, with a larger office layer in the north.

· Option C was also predominantly single-family, but had medium-density residential in the north and no office use.

· Options D was similar to Option A, including layers of uses, but with a different street configuration.

· Option E was predominantly single-family with a medium-density at W. 6th and a different street configuration

All options except E assumed a connecting access road (with the property to the west) near the northern third of the property.  

Conflict with existing land ownership patterns was unavoidable in any option; all would run into separate ownership issues.

Concerns about cut-through traffic across Folks Road to Harvard were discussed.  Staff had considered curving Folks Road to restrict this type of traffic, but this would make development of the western properties difficult.  Additionally, Traffic Engineering stated the curve would not meet the 30mph requirement for arterial streets.  Use of traffic calming devices to reduce cut-through traffic was suggested, although placement of these devices would be difficult.  It was questioned how logical it was to build to 30mph standards and then prevent traffic from traveling at that speed.

The appropriate land use for areas lining arterials was discussed.  The Comprehensive Plan does not consider offices a commercial use, so they would be a viable high-density transition.  Several of the presented options used office development to buffer single-family residences from the arterial street.  Concerns were raised about setting a precedent of this use, when many times the Planning Commission has restricted office development along arterials.

Staff pointed out that there were several choices for development along arterials, all of which could be seen currently in the City.  The use should be chosen to fit the case.  High-density residential would be one of the appropriate choices, but Staff did not recommend low-density (single-family) residential backing arterials.  This placement would affect the expected environmental conditions of single-family residents (noise, traffic) and raise access issues.

Any area plan concept must take into consideration:

· The City does not have right-of-way on Folks Road.

· The south end of Folks Road does not meet the criteria to be classified as a road. 

· There are access and easement issues with the property owners.

The Commission asked that Staff include a single proposal in the Staff Report for the Oakley Addition rezoning at the regular Planning Commission meeting.  Ideally, this proposal would be a compromise between Staff, the applicant and the Neighborhood Group.  Ms. Finger stated there was not enough time before the regular session to hold public hearings and/or garner the opinion of the Neighborhood Group.  It was likely three proposals would be presented, one from each party.  The Commission discussed how they would come to a decision from those options presented and asked that Staff attempt to create a combined proposal with the applicant. 

TOPIC TWO: Legal Opinion on Issues Raised by Planning Commission

David Corliss, Director of Legal Services, addressed some of the Commission’s concerns, including the granting of variances, the definition of “undue hardship”, the interpretation of “subdivision” and the severance of a portion of property, and an overview of the Open Meetings Act.

A.  Criteria for granting variance

Chapter 21, Article 8 of the Subdivision Regulations gives the Planning Commission authority to grant a variance, provided all of certain criteria are met.  One of these criteria is “the strict application of these regulations will create an undue hardship upon the subdivider.”

Mr. Corliss understood the primary concern to be the definition of undue hardship and whether the Planning Commission should rely on the same case law used by the Board of Zoning Appeals.  

This issue could not be definitively answered because it had not been litigated.  A court would likely find it was reasonable to use the BZA standards.  However, it would not necessarily be deemed unreasonable if these standards were not used.  Mr. Corliss pointed out that use of the same criteria is certainly not required.

B.  Definition of undue hardship

Mr. Corliss related the definition set forth in the Stites Decision, a 1975 Kansas Supreme Court case.  This decision stated, 

To constitute an unnecessary hardship justifying a variance, the use restriction, viewing the property in the setting of its environment, must be so unreasonable as to constitute an arbitrary and capricious interference with the right of private property, or there must be convincing proof that it is impossible to use the property for a conforming purpose, or there must be factors sufficient to constitute a hardship that would, in effect, deprive the property owner without compensation.

Mr. Corliss urged a Text Amendment be created to clearly define the Planning Commission’s criteria for undue hardship.  He noted the Stites decision was extremely strict and left it to the Commission to determine how strict a policy they wanted to set.  The Commission agreed a Text Amendment was needed, but questioned what guidelines should be followed until that Amendment was adopted.

Two sides appear to dominate the Planning Commission, one in favor of a strict policy similar to the Stites decision.  The other side leaned towards a more lenient application, allowing for consideration of extenuating circumstances.

Reduction in profit/profitability has become a more frequent claim for undue hardship in recent months.  The Commission could choose to allow or disallow this as a viable claim in their Text Amendment.  In Mr. Corliss’ opinion, level of profitability did not constitute an undue hardship by the current Subdivision Regulations.  

The Planning Commission discussed initiation of a Text Amendment to forward to the City and County Commissions for their consideration and feedback.

C.  Definition of “subdivision” and the ability of Commission to regulate/restrict the severance of part of a property

Kansas Statute defines  “subdivision” as the division of a lot, tract or parcel of land into two or more parts for the purpose, whether immediate or future, of sale or building development, including re-subdivision.

Mr. Corliss questioned the ability of a body to determine the purpose of a subdivision.  He explained that City Statutes are virtually the same, with the important inclusion of the words “voluntary” division.  This wording gave support to an applicant unwilling to plat his entire property.  The Regulations further weakened the argument for whole-parcel platting by not specifying that this had to be done.  The City currently has no Code authority to demand an entire area be platted together.  Mr. Corliss explained that precedence of state statute could not be used to escape this problem, and suggested that another Text Amendment be made to strengthen and clarify the Commission’s side of the issue.

Comm. Schachter offered his definition of “parcel”: All contiguous land under the same ownership.  This raised the question of whether a land owner could sell the piece of property he did not want to plat to another party or entity, keeping in mind many corporations are legally comprised of several entities.  There was discussion of whether or not this constituted a subdivision on its own.  It was noted that many transfers of land take place legally and without the consideration of the Commission under the 5-acre and similar exemptions.

Comm. Haase asked if the Amendment could be even more explicit and take a wider scope, planning entire neighborhoods and stating the types of development that would be allowed in specific areas.

An extensive discussion was held on the ability of the City to have an aggressive developer pay for improvements across adjacent properties, getting reimbursed by future developers of those properties.  This was suggested as an alternative to the development of a benefit district.  Similar action is taken through the City when, for example, a new water line is placed.  Would it be possible to put the cost on the developer instead of the City?

Problems would arise when future developers refused to be placed in and accept responsibility for their share of what was essentially a benefit district formed beforehand.  Also, the current developer could argue that his project did not benefit from entire improvement area, only a small part.

Side-deals between developers in which some pay now and some pay later do take place without City involvement.

An assumption is made with this proposal that the developer has funding for this expense, which is not always the case.

D.  The Open Meetings Act

Mr. Corliss gave an overview of the Open Meetings Act, the purpose of which is to ensure that public business is conducted before the public.  Two elements are of concern:

1. Presence of a majority of a quorum.  

In the example of the Planning Commission, which has 10 members, a quorum would be 6 members and the majority of that would be 4.  Therefore, if 4 or more members are present, discussion should be in front of the public.

2. Business/affairs of the body are discussed.

Outside of the public forum, general ideas or concepts relating to the body may be discussed, but it would be inappropriate to mention specific items or decisions.

Staff has the responsibility to notify the public through the media of all public meetings.  In case of meetings which the public cannot practically attend (ex. conferences or retreats), Staff must notify the public through the media AND no specific items may be discussed.

The majority of a quorum must be closely considered, since in smaller bodies such as subcommittees, as few as two people discussing a specific topic in private could violate the Open Meetings Act.

One-way communications, including letters or email, are not considered a discussion and are therefore not strictly a violation of the Act.  However, responding to this communication would begin creation of a dialogue, which would not be acceptable.  Phone conversations similarly would not be appropriate.  Additionally, it would be advisable to copy one-way communications to Staff.

Mr. Corliss said Staff should contact Legal Services if the need arose for the Planning Commission go into Executive Session. 

MISCELLANEOUS ITEMS

Comm. Ramirez’ appointment expires next month and the process for appointing his replacement was discussed.  Mayor Hack has asked that all letters from interested parties be directed to her office.  She will decide which candidate to recommend and her decision will be confirmed by the City Commission.

The process for recommending a Text Amendment was stated.  The Planning Commission should develop a proposed Text Amendment to place on the agenda as a public hearing item, which would then be forwarded to the City and County Commissions for their review.  Ms. Finger said Commissioners who wished to include specific language could give draft proposals to Staff for presentation.  Otherwise, general concepts could be communicated for inclusion in a draft of Staff’s creation.

ADJOURN – 9:30 a.m. 

Official minutes filed in Planning Department Office

