IN THE HIGH COURT OF DELHI AT NEW DELHI

WRIT PETITION (CIVIL) NO.______ OF 2005

IN THE MATTER OF:

PRAKASH SINGH

former Director General, BSF

3C, SUPER DELUXE FLATS 

SECTOR 15A

NOIDA 201 301 (U.P.)





…PETITIONER

VERSUS

1.
THE UNION OF INDIA

Through THE SECRETARY

MINISTRY OF INFORMATION & BROADCASTING

NEW DELHI

2.
THE PRESS COUNCIL OF INDIA


SOOCHNA BHAWAN


8 CGO COMPLEX, LODHI ROAD


NEW DELHI 110 003


Through its Editor

3.
PRESS TRUST OF INDIA 


PTI BUILDING


4 PARLIAMENT STREET


NEW DELHI 110 001


Through its Editor

4.
THE TIMES OF INDIA


BENNETT, COLEMAN & CO. LTD


7 BAHADURSHAH ZAFAR MARG


NEW DELHI 110 002


Through its Editor

5.
THE HINDUSTAN TIMES


HINDUSTAN TIMES HOUSE


18-20 KASTURBA GANDHI MARG


NEW DELHI 110 001





…RESPONDENTS


Through its Editor

WRIT PETITION UNDER ARTICLE 226 AND 227 OF THE CONSTITUTION OF INDIA FOR THE ISSUANCE OF WRIT OF MANDAMUS OR ANY OTHER WRIT OR DIRECTION SEEKING TO RESTRAIN THE MEDIA FROM PUBLISHING OBSCENE MATERIAL IN THE DAILY NEWSPAPERS 

To

The Hon’ble Chief Justice and

His Companion Justices of the High Court of Delhi

At New Delhi

The humble Petition of the Petitioner above named.

MOST RESPECTFULLY SHOWETH:

1.
That the Petitioner is filing this Public Interest Petition as he is greatly concerned over the daily newspapers publishing obscene and prurient material in the form of articles and photographs which are having a very adverse effect on the young generation, imparting them wrong and distorted values and creating an environment which facilitates crimes against women.

2
That the Petitioner, a recipient of Padmashri, retired as Director General, Border Security Force in 1994 and has ever since been engaged in matters of public interest, campaigning for police reforms, petitioning against electoral malpractices, building public opinion against the mafia,  seeking to uphold the Indian values, etc.

3.
That the Petitioner has been pursuing public interest matters as Chairman, Jan Hitai, an NGO devoted to taking up righteous causes.  Its office is at C-8 Vigyan Puri, Mahanagar, Lucknow; there is also a sub-office at 3-C, Super Deluxe Flats, Sector-15A, NOIDA.  

4
That the Petitioner took up the subject matter of the petition at three different stages : first directly with the editors of The Times of India and The Hindustan Times, who never cared to respond; secondly with the National Commission for Women, which showed reluctance to take on the media; and, thirdly, with the Press Council of India, which upheld the Petitioner’s complaint and  issued appropriate directions to the two Dailies. The Petitioner was however frustrated to see that the media had scant regard for the NCW or the Press Council of India. Hence this petition for judicial directions.

Questions of Public Order, Decency or Morality
5
That Article 19 of the Constitution gives to all citizens the right to “freedom of speech and expression”.  Freedom of the Press is not expressly mentioned in the Article but has been held to flow from the general freedom of speech and expression guaranteed to all citizens.  This freedom is, however, subject to the restrictions specified in Article 19(2), which says that :

“Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing law, or prevent the State from making any law, in so far as such law imposes reasonable restrictions on the exercise of the right conferred by the said sub-clause in the interests of (the sovereignty and integrity of India), the security of the State, friendly relations with foreign States, public order, decency or morality, or in relation to contempt of court, defamation or incitement to an offence.”

As stated by renowned lawyer Fali S. Nariman, this freedom is “not for the benefit of the Press as an institution but for the public good”.  

6.
That the Press is unfortunately paying little attention to these overriding considerations and that, motivated entirely by commercial interests, they are publishing  obscene and prurient material regardless of the consequences the publication of such material will have on the minds of the readers, particularly the adolescent youth who are sensitive to the environment and vulnerable to whatever they are exposed to.

7
That the daily newspapers, particularly the so-called leaders namely The Times of India and The Hindustan Times, are throwing soft porn at the doors of the common citizens every day.  The following clippings are enclosed by way of illustration only:

i) Article entitled “Would you like to Seduce me?” published in The Times of India dated July 10, 2005 (Annexure A).

ii)
 “XXXplicit!” published in The Times of India dated July 31, 2005 (Annexure B) 

iii)
“It happened one night” published in The Times of India dated July 31, 2005 (Annexure C).

iv) “Why sex helps tech sell…” published in The Times of India dated August 2, 2005 (Annexure D).

v) “What’s the Big Deal” published in The Times of India dated October 1, 2005 (Annexure E).

vi) “Once is enough…or is it?” published in The Times of India dated October 2,2005 (Annexure F)

vii) “Moral Vacation” published in The Times of India dated November 20, 2005 (Annexure G)

viii) “Coital Companion” published in The Hindustan Times dated December 2, 2005 (Annexure H).

8.
That the aforesaid articles give wrong ideas in matters of sex to the people and are most likely to distort their values. They teach the art of seduction, advise people on one-night stands, encourage office romance and even sleeping with the boss, give details of the porn industry, ridicule virginity, make fun of monogamy, extoll “moral vacation”, and contain explicit photographs which are normally seen in pornographic magazines only.  There are lessons in Kamasutra of a very perverse kind. Even Vatsyayan would have been appalled at the kind of aberrations the media is propagating. 

9.
That the newspapers are also inflicting filthy and sickening SMS jokes on the readers (Annexure I).

10.
That the newspapers/magazines are publishing sex surveys periodically more to titillate than to educate. These sex surveys are based on questionnaires issued to the high society whose life style is totally divorced from the realities of average Indian life style.  Besides, these are based on responses from very small number of individuals and, therefore, could not be considered representative.  And yet, they are published as if they represent the latest trends in Indian society.  In this context, the Petitioner would like to draw the Court’s attention to the sex surveys published by The Hindustan Times on July 7, 2005 which has this questionable heading: ‘Half of Delhi’s lovers say they cheat on their partners’ (Annexure J).  Another sex survey published in The Hindustan Times of November 17, 2005 states: ‘Three in five Delhiites support pre-marital sex’ (Annexure K)  Significantly, the first survey was based on the response of 193 Delhi-ites and the second one on the response of 187 Delhiites.  Delhi has a population of more than one crore.  The so-called leading newspaper of Delhi gives a totally misleading and distorted picture, partly because the survey covers hardly .002% of the population and partly because it is based on the responses of members drawn from the high society.

11.
That this malady has been acknowledged even by important journalists.  According to M.V. Kamath, “The buzz word today is how to get rich quickly.  The means are of no consequence”.  Another journalist, Prof. I.V. Chalapati Rao, Editor, Triveni, has in an article entitled ‘Fetters or Freedom for Media’ published in the National Press Day Souvenir (November 16, 2005) by the Press Council of India, deplored that “the media is overstepping its limits and misusing its autonomy either deliberately or under the influence of their proprietors who are generally business magnates with vested interests or political bosses” and stated that 


“Under the guise of freedom of expression and independent journalism they are displaying trivialization, obscenity, vulgarity and crass degeneration of taste. ……  Wrong signals are being sent to the youth by focusing spotlight on fashion models, film stars, brand ambassadors and political criminals through over-size colour photos. …After reading certain news papers the impression that the youth gets is that smoking is glamour, drinking is fun, drugs are in the ‘in’ things, teachers are jokers, fast-foods are the reigning fashion.” 

12.
That the Government of India, through the Press Council Act, 1978, set up the Press Council of India. Its objective was defined as follows in section 13 (1) of the Act :

“The objects of the Council shall be to preserve the freedom of the Press and to maintain and improve the standards of newspapers and news agencies in India”. 

13.
The ‘Norms of Journalistic Conduct’ circulated by the Press Council of India in 2005 laid down the following Principles and Ethics under clause 17 entitled ‘Obscenity and Vulgarity to be eschewed’: 

i) Newspapers/journalists shall not publish anything which is obscene, vulgar or offensive to public good taste.

ii) Newspapers shall not display advertisements which are vulgar or which, through depiction of a woman in nude or lewd posture, lecherous attention of males as if she herself was a commercial commodity for sale.

iii) Whether a picture is obscene or not, is to be judged in relation to three tests; namely

a) Is it vulgar and indecent?

b) Is it a piece of mere pornography?

c) Is its publication meant merely to make money by titillating the sex feelings of adolescents and among whom it is intended to circulate?  In other words, does it constitute an unwholesome exploitation for commercial gain.

Other relevant considerations are whether the picture is relevant to the subject matter of the magazine.  This is to say, whether its publication serves any preponderating social or public purpose, in relation to art, painting, medicine, research or reform of sex.

iv) The globalisation and liberalization does not give licence to the media to misuse freedom of the press and to lower the values of the society.  The media performs a distinct role and public purpose which require it to rise above commercial consideration guiding other industries and businesses.  So far as that role is concerned, one of the duties of the media is to preserve and promote our cultural heritage and social values.

v) Columns such as ‘Very Personal’ in a newspaper replying to personal queries of the readers must not become grossly offensive presentations which either outrage public decency or corrupt public moral.”

14.
The above ethical principles are being flouted with impunity and the media, in the words of Prof. Chalapati Rao, “instead of playing the watchdog to democracy, it is behaving like a blood hound”.  The Press Council of India in its Annual Report (April 1, 2003 – March 31, 2004) recorded the following observations under ‘Press and Morality’:

“In Indian culture decency and morality occupy an important place.  It is a matter of concern that certain section of the press under the western media influence have started carrying reports and photographs which militate against the ethos well entrenched in the minds of the Indian society.   These serve no public interest of the readers at large and are aimed only at arousing prurient interest in young mind thereby misleading them.  The portrayal of women in highly glamorized role for commercial exploitation through clients advertising in the Indian media is quite contrary to the image of Indian women.”

15.
Under section 14 (1) of the Press Council Act, the Council was given the power to censure  a newspaper or news agency. The relevant section is reproduced below : 

“Where, on receipt of a complaint made to it or otherwise, the Council has reason to believe that a newspaper or news agency has offended against the standards of journalistic ethics or public taste or that an editor or working journalist has committed any professional misconduct, the Council may, after giving the newspaper, or news agency, the editor or journalist concerned an opportunity of being heard, hold an inquiry in such manner as may be provided by regulations made under this Act and, if it is satisfied that it is necessary so to do, it may, for reason to be recorded in writing, warn, admonish, or censure the newspaper, the news agency, the editor or the journalist or disapprove the conduct of the editor or the journalist, as the case may be…” 

 However, it has been seen that the media  has scant regard for the Press Council’s warning or censure.  

16.
That the Petitioner made a complaint to the Press Council against The Times of India on September 20, 2004 for publishing articles and photographs which were indecent, vulgar and obscene, and attracted Section 292 of IPC, The Indecent Representation of Women (Prohibition) Act, 1986 and The Young Persons (Harmful Publications) Act, 1956 (Annexure-L).  The Press Council of India, in its judgment dated June 28, 2005 “deprecated” the publication of such articles and photographs and advised the Daily to “take more care and restraint in publishing such articles/photographs in future” (Annexure-M).  Another complaint was made against The Hindustan Times on October 20, 2004 for publishing advertisements of massage parlours, which are more often than not dens of prostitution. It was pointed out that these advertisements amounted to open solicitation and attracted the mischief of Section 292 of IPC, The Immoral Traffic (Prevention) Act, 1956 and the Young Persons (Harmful Publications) Act, 1956 (Annexure-N).  The Press Council upheld the complaint and, in their judgment of June 28, 2005 “expressed its deep unhappiness and concern over the failure of the press to self-regulate the discharge of its responsibility towards the society” and directed the paper to “ensure that the undertaking is not violated” (Annexure-O).  Both the national dailies, however, remain unaffected by the Press Council’s advisories,  and they continue dishing out soft porn day in and day out. 

17.
That the aforesaid papers are also publishing advertisements of massage parlours regularly in their issues.  The Delhi Police have raided quite a few of these massage parlours and their finding has been that these parlours are generally dens of prostitution.  The advertisements published in The Times of India of November 20, 2005 (Annexure-P) and The Hindustan Times of November 20, 2005 (Annexure-Q) are enclosed.  It is not understood why a masseur should be “broad-minded”, “extremely beautiful”, “glamorous”, “cute”, “charming”, “model” or a “college female”?  The hint is more than obvious.  The intentions of a person visiting such a jaunt and the services he would get do not require any proof.

18.
That if the media is not restrained, they would create some kind of a sexual anarchy. Prostitution would become a cottage industry and Delhi may soon catch up with Bangkok. Molestation, rape, orgies would become the order of the day. These in turn would lead to a spurt in all kinds of crimes against women, and the spread of STD (sexually transmitted diseases), AIDS and what not. The coffers of the newspaper barons would of course jingle.

Questions Of Law

19.
That the articles/photographs/advertisements being published by the newspapers attract the following penal provisions:

· Section 292 of the Indian Penal Code

· The Immoral Traffic (Prevention) Act, 1956 (s.7 and 8)

· The Indecent Representation of Women (Prohibition) Act, 1986 (s.4)

· Young Persons (Harmful Publications) Act, 1956 (s.3)

Full texts of the aforesaid three Acts are given in the enclosures (Annexure-R).  

20.
That the police is reluctant to take any action against the newspapers because they represent a very powerful lobby and the police, already under attack for its errors of omission and commission, dare not antagonize the media.  

21.
That the Mumbai High Court  in Writ Petition No.1232 of 2004, Pratiba Naitthani Vs. Union of India & Ors. passed the following order on Dec. 8, 2004 (Annexure-S):

“i) 
Newspapers and periodicals are restrained from publishing any advertisement which amount to invitation to prostitution;

ix) Newspapers and periodicals are restrained from publishing any advertisement which have sexual overtone;

x) Newspapers and periodicals are restrained from publishing any advertisement which would violate Section 3 of the Indecent Representation of Women (Prohibition) Act, 1986 and other provisions of different Acts. 

The Mumbai High Court, in the Writ Petition cited above, further directed on December 21, 2005 that “the Cable Operators and Cable Service Providers as defined in Section 2 (aa) and 2 (b) of the Cable Television Networks (Regulation) Act, 1995 shall not carry in cable services, the films other than the films sanctioned for unrestricted public exhibition by the C.B.F.C”.  The order was issued essentially to ban adult contents on cable TV.

22.
The newspapers, however, are generally not abiding by the above injunctions as the illustrations given above show.  


Newspapers in the West

23.
That the Petitioner scanned the leading newspapers of several countries and was surprised to find that they do not carry such vulgarity and obscenity in their columns. The following newspapers of foreign countries  were collected at random:

· The Wall Street Journal, July 20, 2005 (USA)

· Chicago Tribune, June 20, 2005 (USA)

· USA Today,, July 20, 2005 (USA)

· The Globe and Mail, August 1, 2005 (Canada)

· Le Monde (France), August 13, 2005

· Le Figaro (France), August 14, 2005

· Frantfurter Allgemeine (Germany)

These would be produced before the Court at the time of hearing.

24.
The media in the West distinguishes between broadsheet and tabloid journalism. The former has serious reading material while the latter is full of scandals and juicy stories with a fair amount of soft porn. In India, there is no such dividing line with the result that everyone irrespective of his age is exposed to adult material. The leading newspapers, particularly of English, have thrown all norms to the winds just to increase their circulation, claim the number one slot and, in the process, add to their revenues.

GROUNDS

A. That the newspapers are abusing the freedom of expression granted to them in the Constitution of India.  

B. That the newspapers are also violating Article 51-A(e) of the Constitution of India which, inter-alia, lays down that every citizen shall “promote harmony and the spirit of common brotherhood amongst all the people of India transcending religious, linguistic and regional or sectional diversities; to renounce practices derogatory to the dignity of women.”
C. That the newspapers, motivated entirely by commercial considerations, are publishing articles/photographs which are vulgar, indecent and obscene.

D. That the newspapers are publishing advertisements which amount to encouragement to prostitution. 

E. That such articles/photographs/advertisements amount to criminal offence under the IPC and under The Indecent Representation of Women (Prohibition) Act, 1986, Young Persons (Harmful Publications) Act, 1956, and/or The Immoral Traffic (Prevention) Act, 1956.

F. That such articles/photographs/advertisements are having an adverse effect on the morals and behaviour of the people in general, particularly of the youth.

G. That such publications are indirectly contributing to increase in crimes against women.

H. That such articles/photographs/advertisements are destroying our traditional values, the family ties and the social cohesion.

I. That the leading newspapers of Delhi are not bothered about the directions of the Press Council of India, which has expressed “its deep unhappiness and concern over the failure of the press to self-regulate the discharge of its responsibility towards society”.

J. That it is futile to expect the newspapers to self-regulate themselves because these are controlled by unscrupulous business tycoons and press barons for whom commercial considerations are paramount.

PRAYER

It is most respectfully prayed that this Hon’ble High Court may be pleased to issue a writ, order or direction to the Government of India/Government of Delhi 

1. That they may kindly be directed to  prohibit publishing any article/photograph or advertisement which have non-educational sexual overtones, offending decency, affecting morality, and likely to have an adverse impact on public order and, from the legal point of view, amount to an offence under Section 292 of IPC or under The Indecent Representation of Women (Prohibition) Act, 1986, Young Persons (Harmful Publications) Act, 1956, or/and The Immoral Traffic (Prevention) Act, 1956. 

2.
That the Government of India be given directions to  consider empowering the Press Council of India through an amendment to the Press Council Act so that 

a) when a newspaper or news agency or any other organization reporting news or an editor, or a journalist, as the case may be, fails to heed any disapproval, warning, admonition or censure given by the Council or fails to comply with any directions issued by the Council, and after issuance of notice to it, fails/neglects to provide a satisfactory explanation for such failure, the Council may recommend to the concerned registration authority the cancellation of the registration of such news agency and in the case of a newspaper, recommend to the RNI to cancel the registration of such newspaper or recommend to the DAVP and/or the State Information Department concerned to de-list such newspaper for release of the government advertisements and other facilities and in the case of an editor or journalist to cancel the accreditation of the editor or journalist;

b) the Chairperson of the Press Council be given the powers, in the event of a newspaper or its editor/printer failing to comply with the lawful directions of the Council, to order the stoppage of the publication of the newspaper for a  minimum of one and maximum of three days;

c) the Chairperson of the Press Council of India may, in extreme cases where the newspaper or the news agency has flouted the lawful directions of the Press Council on at least three occasions within a calendar year, be given powers to impose penalties up to a maximum of Rs.50 lakhs on defaulting newspaper/news agency and sentence the editor, printer, publisher, writer to terms of imprisonment up to a maximum of five years.

INTERIM RELIEF:

2. That pending the empowerment of the Press Council, a watchdog body may be constituted comprising Chairperson of the Press Council, a representative of the media, an Advocate, a retired IAS officer and a retired IPS officer to take notice of objectionable publications in the media, which amount to abusing the freedom of expression, and initiate appropriate action against them under the law, and that similar watchdog bodies may be set up in every state with a person nominated by the Chairperson of the Press Council as the Presiding Officer.  

PETITIONER

Place : New Delhi
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