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APPLICATION ON BEHALF OF THE APPLICANT U/S 12 OF THE CONTEMPT OF COURTS ACT, 1971 READ WITH RULE 3 (c) OF THE RULES TO REGULATE PROCEEDINGS FOR CONTEMPT OF THE SUPREME COURT, 1975 FOR INITITATING CONTEMPT PROCEEDINGS AGAINST THE RESPONDENTS ABOVENAMED

To

The Hon’ble Chief Justice &

His Companion Justices of the Supreme Court of India

The humble application of the Petitioners above named.

Most respectfully showeth:

1. That the applicant above-named is filing the instant application seeking the initiation of contempt proceedings against the above-named contemnors/Respondents for willfully and deliberately disobeying the explicit orders of this Hon’ble Court dated 22.09.2006 and 11.01.2007 passed in the above mentioned writ petition. This Hon’ble Court had in its order dated September 22, 2006, while disposing of the afore-mentioned writ petition gave certain directions to the Union of India and all the State parties in order to bring reforms in the present police set up.  The said directions were to be implemented on or before 31st December 2006 and the Cabinet Secretary of the Central Government and the Chief Secretaries of the respective states were asked to file the compliance report by 3rd January 2007 before this Hon’ble Court.  In order to review the implementation of the said directions by all the Respondents, this Hon’ble Court heard the above said matter on 11th January 2007 and, on finding that most of the states had failed to implement the directions given on 22nd September 2006, extended the time period for their implementation. This Hon’ble Court, vide its order dated 11.01.2007 directed that some of the said directions, which were self-executory, have to be implemented within four weeks and rest of them have to be implemented by 31st March 2007, and once again the same officers were asked to file their respective compliance reports by 10th April 2007.  However, it is submitted that the afore-mentioned Respondents, even after the expiry of the extended period, have completely failed in complying the above-said directions given by this Hon’ble Court and thereby have clearly committed contempt of this Hon’ble Court.  

2. This Hon’ble Court in its order dated 22nd September 2006, which is reported in (2006) 8 SCC1, had given following directions regarding Police Reforms: 

“31… In discharge of our constitutional duties and obligations, having regard to the afore-noted position, we issue the following directions to the Central Government, State Governments and Union Territories for compliance till framing of the appropriate legislation;
State Security Commission 

(1) The State Governments are directed to constitute State Security Commission in every State  to ensure that the State Government does not exercise unwarranted influence or pressure on the state police and for laying down the broad policy guidelines so that the state police always acts according to the laws of the land and the constitution of the country.  This watchdog body shall be headed by the Chief Minister or Home Minister as Chairman and have the DGP of the State as its ex-officio Secretary.  The other members of the Commission shall be chosen in such a manner that it is able to function independent of government control…….

Selection & Minimum Tenure of DGP

(2) The Director General of Police of the State shall be selected by the State Government from amongst the three senior-most officers of the Department who have been empanelled for promotion to that rank by the Union Public Service Commission on the basis of their length of service, very good record and range of experience for heading the police force.  And, once he had been selected for the job, he should have a minimum tenure of at least two years irrespective of his date of superannuation…. 

Minimum Tenure of IG Police  and other Field Officers

(3) Police Officers on operational duties in the field like Inspector General of Police in-charge Zone, Deputy Inspector General of Police in-charge Range, Superintendent of Police in-charge District and a Station House Officer in-charge of a Police Station shall also have a prescribed minimum tenure of two years. …. 

Separation of Investigation 

(4) The Investigating Police shall be separated from the Law and Order Police to ensure  speedier investigation, better expertise and improved rapport with the people …. the separation, to start with, may be effected in towns/urban areas which have population of ten lakhs or more and gradually extended to smaller towns/urban areas also.  

Police Establishment Board 

(5) There shall be a Police Establishment Board in each State which shall decide all transfers, postings, promotions and other service related matters of officers of and below the rank of Deputy Superintendent of Police. The Establishment Board shall be a departmental body comprising the Director General of Police and four others senior officers of the Department.… The Board shall also be authorized to make appropriate recommendation to the State Government regarding the postings and transfers of officers of and above the rank of Superintendent of Police...  It shall also function as a forum of appeal for disposing of representations of the officers of the rank of Superintendent of Police and above. ... 

Police Complaints Authority

(6) There shall be a Police Complaints Authority at the District level to look into complaints against police officers of and up to the rank of Deputy Superintendent of Police.  Similarly, there should be another Police Complaints Authority at the State level to look into complaints against officers of the rank of Superintendent of Police and above. 


National Security Commission 

(7) The Central Government shall also set up a National Security Commission at the Union Level to prepare a panel for being placed before the appropriate appointing authority, for selection and placement of Chiefs of the Central Police Organizations (CPOs), who should also be given a minimum tenure of two years.  ….

The aforesaid directions shall be complied with by the Central Government, State Governments or Union Territories, as the case may be, on or before 31st December 2006 so that the bodies afore-noted become  operational on the onset of the new year.  The Cabinet Secretary, Government of India and the Chief Secretaries of the State Governments/Union Territories are directed to file affidavits of compliance by 3rd January 2007.”
3. This Hon’ble Court reviewed the compliance of its afore-mentioned directions on January 11, 2007.  It is submitted that on the date of said hearing, quite a few states gave their explanations for not complying with the directions of this Hon’ble Court and, in this regard, they had also filed their affidavits/applications for modifications/extension of time.  This Hon’ble Court in its order dated 11th January 2007, categorically stated  that: 

“Though directions ought to have been complied within the time frame already granted but now prayer has been made for grant of further time.  At the outset, we wish to make it clear that by indirect method or in the garb of filing affidavits or I.A. No.16 filed by the State of Jharkhand and other applications filed by other States seeking modification, we cannot permit review of our judgment and order dated 22nd September 2006.  There is a proper procedure for seeking review on permissible grounds only.  In this connection, it becomes important to again note that the matter was heard for number of days and practically no State Government/Union Territories objected to the suggestions contained in various reports.  In this view, we would only consider the prayer for grant of further time to comply with such of the directions for which steps may have to be taken by the Central Government/State Governments/Union Territories. 

Direction No.2 relates to the selection and minimum tenure of the Director General of Police; Direction No.3 relates relates to the minimum tenure of the Inspector General of Police and other officers; and Direction No.5 by itself provides for the composition of the Police Establishment Board.  Insofar as these three directions are concerned, they are self-executory and no question of grant of further time, therefore, arises.  Whatever steps have to be taken should be taken forthwith and, in any case, not later than four weeks from today.

In regard to Direction No.1 relating to the State Security Commission, Direction No.4 in relation to separation to separation of investigating from law and order and Direction No.6 in relation to Police Complaints Authority, having regard to the submissions made on behalf of the State Government, we extend the time for compliance till 31st March 2007.  If any State Government has constituted any Commission or Authority, which is not in conformity with the direction of this Court within the extended time, it will constitute such a Commission or Authority in terms of the directions of this Court.  

With regard to the National Security Commission, we have perused the Notification dated 2nd January 2007.  It is strictly not in accordance with the direction given by this Court.  To constitute a State Commission in terms of our direction, further time up to 31st March 2007, is granted to the Central Government.  In view of the aforesaid orders, the time is, accordingly, allowed and insofar as other reliefs are concerned, the applications are dismissed since we have already noted that review of a judgment cannot be ordered in the garb of modification of the order.  We direct the same officers, as mentioned in Paragraph (31) of the judgment dated 22nd September 2006, to file the requisite affidavits of compliance by 10th April 2007.” 

4. Thus, this Hon’ble Court in its order dated 11th January 2007 stated unambiguously that “…by indirect method or in the garb of filling affidavit or I.As….we cannot permit review of our judgement and order dated 22nd September, 2006” , and directed that the “self-executory” directions, namely, those relating to 

· selection process of DGP and a fixed tenure for him, 

· minimum tenure for police officers in the field,

· setting up of Police Establishment Board 

be implemented forthwith but in any case within four weeks; and the other directions which related to 

· setting up of State Security Commission,

· Police Complaints Authorities, and 

· separation of investigative and law and order functions of the police

and involved administrative and financial implications be complied with by March 31, 2007.

5.
All the Chief Secretaries of the State Governments and Union Territories and the Cabinet Secretary were asked to file fresh affidavits of compliance by April 10, 2007.  The Union Government was asked to reconstitute the National Security Commission in keeping with the directions of the Court.

6.  The latest position regarding compliance of this Hon’ble Court’s directions, as apparent from the affidavits of the Union and all the State parties, has been tabulated and is annexed hereto as Annexure A.  It is also summarized in the following paragraphs:

Government of India and the UTs

7.
The Union of India, in its affidavit, has summarized the position obtaining in the Union Territories of Andaman & Nicobar Islands, Daman & Diu and Dadra & Nager Haveli, Lakshwadeep, Pandicherry, and Chandigarh.  It is true, as contended by the Union of India that the police hierarchy and the set up in the various Union Territories have material differences and it is, therefore, difficult to evolve a pattern to standardize the institutional set up in the Union Territories.  There will have to be deviations depending on the peculiar features.  These should be permissible as long as the spirit behind the directions of this Hon’ble Court is observed and adhered to. 

8.
As far as the Government of NCT Delhi is concerned, it has been argued that the creation of a Police Establishment Board would dilute and undermine the authority of the Commissioner of Police.  It has also been stated that as far as the tenure of IGPs and other field officers is concerned, confidence should be reposed in the Commissioner to do the best.  Regarding setting up of Complaints Authorities, it is said that there are already several authorities in place to hear complaints against police officers.

9.
The Government of India have proposed the setting up of a Central Committee for Union Territory Police (in place of State Security Commission for each of the UTs separately).  However, it is seen that the proposed composition is dominated by Government representatives.  The Hon’ble Supreme Court had in its judgment dated September 22, 2006 clearly laid down that “the other members of the Commission shall be chosen in such a manner that it is able to function independent of Government control”.  This basic principle has not been kept in view by the Union of India while proposing Central Committee for the Union Territory Police.  

10.
The Government of India have also expressed their reservations about giving a minimum prescribed tenure to the police chiefs and the other police officers in the field. The argument advanced is, however, untenable.  It is stated that such tenures would be unfair to officers of other services.  The remedy lies in introducing reforms in other services also and not in objecting to the reform process in the police department.  The Government has also expressed difficulty in associating UPSC with the process of selection of DGP.  

11.The Union of India is also opposed to the setting up of Complaint Authorities on the ground that there already exist a number of institutions for hearing complaints against the police and that, therefore, another authority for the same purpose would be unnecessary insofar as it would only add to the number of existing institutions without strengthening the mechanisms for dealing with public complaints against police personnel. 

12. Regarding the setting up of the National Security Commission, the Supreme Court had, in its order of January 11, 2007, observed that the Government of India notification on the subject was strictly not in accordance with the directions given by the Court.  This Hon’ble Court gave further time up to March 31, 2007 to the Union of India to re-constitute the National Security Commission.  The Union of India has, while enlarging the Committee formed by it earlier with the inclusion of retired Director General of a CPMF and a retired Chief Justice of a High Court, unfortunately, repeated the very arguments which had been rejected by this Hon’ble Court earlier on January 11, 2007.  The Union of India is opposed to the proposal on the ground of its nomenclature and has reiterated its objection to including the serving heads of the Central Paramilitary Forces as members of the Committee. It is most surprising that the Union of India is averse to keeping the heads of the CPMFs as members of a body whose stated objective is inter alia to upgrade the effectiveness of the Forces, improve the service conditions of its personnel, and ensure that there is proper coordination between them. These arguments were heard at great length by the Supreme Court on January 11, 2007 and were found unacceptable.

Status of compliance of the directions in the States

13.
A number of states have initiated the process of Police Reforms as directed by the Supreme Court.   The degree of compliance however varies from state to state.  The states could be categorized as follows depending on the extent of compliance:

Full Compliance

14.
The following states have fully complied with the Hon’ble Supreme Court’s directions:

1. Arunachal Pradesh,

2. Meghalaya,

3. Mizoram,

4. Nagaland,

5. Sikkim,

6. Goa

The following states have almost fully complied with the Supreme Court’s directions:

7. Jharkhand,

8. Manipur,

9. Uttarakhand 

Partial Compliance

15.
The following states have shown partial compliance of the Supreme Court’s directions:

1. Andhra Pradesh,

2. Assam,

3. Himachal Pradesh,

4. Orissa

The following states have shown very partial compliance:

5. Chhatisgarh

6. Madhya Pradesh

7. Punjab

8. Tripura

9. West Bengal

States which have drafted Laws:

16. Some states have passed Police Acts or issued Ordinances, apparently in great hurry, to circumvent the implementation of this Hon’ble Court’s directions.  These states include Bihar, Haryana, Karnataka and Kerala.  Several provisions of these Acts / Bills / Ordinances are in  contravention of the Supreme Court’s directions. 

a. In Bihar, the Bihar Police Bill 2007 enacted on March 30, 2007 does not comply with the Supreme Court directions or the Model Act drafted by Sorabjee Committee.  It sets up State Security Commission (Rajya Police Board) comprising Chief Secretary, Home Secretary and DGP. In other words, the State Security Commission will be completely government-dominated and will not have any independent members.  Regarding the tenure of DGP, it states that the same shall generally be of two years.  It is a vague stipulation and is not likely to give security of tenure to the police chief.  The Bill strengthens bureaucratic control over the police. 

b. In Haryana, the Government  promulgated Haryana Police Ordinance on December 21, 2006. Its gives DGP and other officers tenure of one year only. This is contrary to the Supreme Court directions which stipulated a minimum tenure of two years for the police chief and the other field officers. The powers of the State Security Commission have been diluted insofar as they will not be binding on the state government.  The Police Establishment Board has DGP and only two other senior officers whereas the Supreme Court directions referred to four other senior officers of the Department; besides, the Board has not been given powers to post/transfer officers of any rank. 

c. In Karnataka, the Karnataka Police (Amendment) Bill, 2007, has diluted the Supreme Court directions regarding the setting up of State Security Commission, the Police Establishment Board and also the Police Complaints Authority.  The State Security Commission has only two non-official members as against three under the Ribeiro Committee or five under the Sorabjee Committee.  It is also not clear if the recommendations of the Commission  will be binding on the state government.   The Police Establishment Board has been given powers to post/transfer officers up to the rank of Inspector only.  The Supreme Court directions gave powers to the Board in respect of officers up to the rank of Dy. Superintendent of Police.  The Complaints Authority at the state level is headed by Chief Secretary whereas the Supreme Court directions clearly stated that it should be headed by a retired Judge of the Supreme Court or High Court.  Similarly, the District-level Complaints Authority is headed by the Regional Commissioner whereas it should have been headed by a retired District & Sessions Judge.  

d. In Kerala, the Kerala Police (Amendment) Ordinance 2007 has modified the Supreme Court directions regarding the selection of DGP and regarding the setting up of Police Establishment Board and Police Complaints Authority.  There is no mention of UPSC in the selection process for DGP.  The Police Establishment Board has been given powers in respect of officers up to the rank of Inspector only as against powers up to the rank of Dy.SP.  The Complaints Authorities have serving officers, both at the state level as well as at the district level, and they are not likely to have time for the Authority work.  The Supreme Court had directed that members for the Authority should be selected from a panel prepared by the State Human Rights Commission/Lok Ayukta/State Public Service Commission.  

17. Some other states are also in the process of drafting Police Bills.  It would be necessary to examine the constitutionality of the Acts. 

Non-Compliance

18.
The following states have not complied with the Supreme Court’s directions:

(a) Gujarat- The state government have taken the stand that the directions are in direct contravention of the constitutional scheme of allocation of powers as enshrined in the Constitution, which has specifically allocated ‘public order’ and ‘police’ to States, and that the directions, therefore, impinge on the federal character of the Constitution and undermine its basic structure.

(b) Jammu and Kashmir - The state has set up a committee comprising ADG (CID), IGP (Modernization), Special Secretary (Home), and Director Prosecution to prepare a revised Police Act.  Meanwhile, it has not taken any steps to implement the Hon’ble Court’s directions and has vaguely asked for “some more time”.

(c) Maharashtra – The state government has taken the stand that the directions of the Hon’ble Court are “inconsistent with statutory provisions in existence”.  It has not complied with any of the directions except the direction regarding separation of investigative work from law and order work, which was already in place at the State level and at the level of Commissionerates and district police.

(d) Rajasthan - Rajasthan has asked for time to draft the Rajasthan Police Act.  However, the ‘Preliminary Observations’ submitted by the State,  which has actually been drafted by the Bar Council of Rajasthan, make a disturbing reading.  They have said that the structure of the Model Police Act drafted by Soli Sorabjee Committee is “faulty”, that the Model Act suffers from “bad draftsmanship” that the police force has to be kept under a “tight leash”, etc.  These are unacceptable observations.  It appears that the Rajasthan Police Act would not follow either the guidelines of the Supreme Court or the model prescribed by the Sorabjee Committee.

(e) Tamil Nadu – The state has said that “Courts have no power to pass directions by way of judicial order to affect the legislative autonomy of the State”.  It is drafting a comprehensive legislation on the subject.  The state is of the view that a statutory tenure for the DGP may lead to practical difficulties and prejudice the autonomy of the state.  It has also said that fixed tenure for field officers cannot be rigidly enforced.  Police Complaints Authority would act as a parallel authority to the existing constitutional remedies. 

(f) Uttar Pradesh – The state has expressed its reservations on all the directions given by the Supreme Court.  It says that establishment of State Security Commission will be a direct infringement of the rights of the State government and a dilution of its authority.  It has expressed its opposition to giving a minimum tenure of two years to the DGP and the field officers on the ground of “practical and operational difficulties”.  Setting up of a Police Establishment Board would be “against the established canons of the administrative system of the state”.  Police Complaints Authorities would be “superfluous” considering the number of institutions already in existence to look into complaints against the police. 

19.The aforesaid six states, namely, Gujarat, Jammu & Kashmir, Maharashtra, Rajasthan, Tamil Nadu and Uttar Pradesh have committed contempt of the Supreme Court’s directions.  They have not complied with the specific orders of the Hon’ble Court given on September 22, 2006 and January 11, 2007.  Successive deadlines for compliance have been totally ignored by them.  It is, therefore, essential that this Hon’ble Court should initiate contempt proceedings against the aforementioned states for their defiance of the Hon’ble Court’s directions.  We are, at this stage, not proposing any action against the states which have shown even partial compliance of the Supreme Court’s directions.  Contempt proceedings against them would be proposed, if necessary, at a later date.

20.
In this context, the petitioners would like to bring to the notice of the Hon’ble Court the fact that the High Court of Allahabad vide its order in Crl. Misc. Writ Petition No. 5695 of 2006, Karan Singh Vs. State of UP and others has constituted a Committee to inter alia recommend “measures needed for implementing the directions of the apex Court in the case of Prakash Singh vs Union of India and others (2006)”. Copy of the order is annexed hereto as Annexure B. As implementation of the directions is going to be a long drawn out process, it is for consideration if the respective High Courts could be entrusted with monitoring the implementation in their respective states. The High Court of Delhi could be entrusted with this responsibility in regard to the Union Territories and the High Court of Assam, Sikkim and Nagaland in respect of the north-eastern states. These High Courts could submit reports to this Hon’ble Court every quarter.  Alternatively, a monitoring Committee headed by a retired Chief Justice of the Supreme Court of India could be appointed to monitor the implementation in various states. The retired Chief Justice could be assisted by any two persons of his choice.  

PRAYER


In view of the above, it is most respectfully prayed that this Hon’ble Court may be pleased to:

a) initiate contempt proceedings against the contemnors/respondents for willfully and deliberately disobeying the orders of this Hon’ble Court dated 22nd September 2006 and 11th January 2007; 

b) direct the Government of India and the States/UTs  which have so far shown only partial compliance to fully comply with the directions already issued by this Hon’ble Court on September 22, 2006 and reiterated on January 11, 2007, and complete the process by June 30, 2007

c) direct the High Courts of the respective states to monitor the implementation of the Supreme Court’s directions and examine the constitutionality of any Acts or Ordinances drafted by the State governments on the subject; the High Court of Delhi to monitor the implementation of the Supreme Court’s directions in the Union Territories and the High Court of Assam, Sikkim and Nagaland to monitor the implementation of the Supreme Court’s directions in the north-eastern states. 

OR

Appoint a Monitoring  Committee headed by a former Judge of the Supreme Court, assisted by two other persons, to oversee the implementation of the Supreme Court’s directions. 

d) pass any other or further order/s as this Hon’ble Court may deem fit and proper in the facts and circumstances of the case. 

PETITIONERS

THROUGH:  PRASHANT BHUSHAN

COUNSEL FOR THE APPLICANTS

NEW DELHI
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