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To start, I should disclose the fact that I have an irrevocable inter-vivos trust of which the U.S. Small Business Administration (US SBA) is the sole beneficiary and successor trustee, into which goes all of my property the moment I own it.  Currently, I am the sole trustee, grantor, settler, and beneficiary, so I can treat the property of the trust as my own during my lifetime.  One of the benefits of an irrevocable inter-vivos trust of which the U. S. Government, i.e. The People, is the beneficiary is that the intellectual property I author goes directly to the trust as soon as I author it pursuant to the terms of the trust, giving the government a guaranteed future property interest in the software I develop, design, and author.  Copyrights, by law, are the author’s property at the moment the fixing in tangible form is made, or caused by the author to be made.  Mechanical translations made by the employer via the automated software development environment the employer provides are only derived works, and therefore do not transfer rights to the employer.  The software that I write, in so far as its fixing in tangible form is not determined by the employer, is entirely mine.  Coding guidelines and requirements specifications which determine particular choices make-able by the programmer are authorship of the employer which the programmer must use by virtue of the employment.  The extent to which they determine the fixing in tangible form is what the law looks at to determine whether they effectively make the employer the author of the source code.  Step-by-step instructions will remove an employee from the category of author, and programming simply is not generally reducible to a step-by-step process.  Writing of a particular program is, and reduction of the user’s requirements to a deterministic process which results in software is the definition of the software author’s job.  Any requirements set or specification, meaning the totality of the employer’s exercised authority, which allows choice on the part of the employee programmer, leaves authorship to the employee.  If the employer handed the programmer step-by-step instructions for writing the source code leaving the programmer no choices, then the programmer is a mere data entry operator, and his title should be changed to properly reflect his function within the organization.

It is therefore necessary to agree ahead of time on the particular control the employer will have authority to exercise.  Programming, by law, is a highly skilled technical profession which is exempt from FLSA overtime pay requirements.  It is not inherently an hourly job which can be reduced to step-by-step instructions.  The programmer has inherent discretionary responsibility and authority, having the technical knowledge and skills to act in the employer’s or customer’s interest when developing and implementing a design.  I am open to what the employer has in mind regarding distribution of responsibilities, since generally a plan is completed before funds are committed.  In other words, I do not impose my own terms respecting distribution of design or implementation responsibilities or authority.  Such is negotiable, keeping in mind that there is inherent potential for conflict of interest respecting ownership of the result and the design goals themselves.  In other words, a controlling party can distribute the design or implementation authority in a way which is best for their economic interests respecting the property produced, rather than best for the intended use of the property.  Therefore, the design goals must be made particular at the start to avoid selfish and counterproductive negotiating positions on issues which affect ownership of intellectual property.  Particular functionality design goals are categorically the employer’s job, and I therefore require these up front.

The employer could find this to his advantage if it contemplates a long-term or ongoing development process with the software developer.  The assets in my trust are permanently available through me exclusively for development of software for an employer.  However, although the employer gains rights to that which I produce pursuant to the express purpose of the employment agreement, this does by no means include everything which I use to produce it.  If the developer uses one of a few hundred functions he has written to write one for the employer, deriving a variation, the developer still owns the original, while the employer has the rights to use the derived function.   This implies that a non-competition agreement cannot include prohibition of use of the source code developed by the programmer for other employers, clients, or customers of the programmer.  Event my choices regarding what lined to write and how to write them are directly dependent on my work on my own in the last year writing over 50,000 lines of VBA, JavaScript, C, C++, etc.   Subconscious copying of my previous work by me is inevitable, since I repeat my successes intuitively.  Given the number of years a person generally spends in school learning software development, and the fact that they own copyrights to the work they produce in projects and homework in college (copying is not allowed in school projects and homework), it should be presumed that they derive from previous work, which they own, when working as programmers.  This, in turn, is limited by the employer’s contribution or development work respecting the particular source code written by the programmer.  The rules governing the development process, therefore, should be particular.  When ownership is unambiguous, the employer gains a predictable resource in the programmer whose intellectual property assets it is familiar with.

Regarding the U.S. Government’s interest in the assets in my trust, it has only two options.  It can either waive its rights as beneficiary, or it can accept them.  It cannot pass them to someone else until I am, at minimum, certified deceased by an M.D.  Since I am the exclusive settlor, and current beneficiary, no one has any legal authority to remove me as trustee.  Because the trust is irrevocable, the US SBA has guaranteed future property rights as successor trustee and beneficiary.  I provided a photographic copy of my declaration of trust in May of 2007 to the US SBA, and they have not yet responded to me in any way regarding it.  Whether this constitutes waiver of rights is most likely up to a Federal Court of Law to determine.  So far, however, they have expressed no interest to me.  They have also not stated any lack of interest to me, and the law governing inter-vivos trusts requires very little in the way of notice from the parties, even to each other.  It is therefore to be presumes that they have not waived, and the trust is currently in force.  A potential employer should keep this in mind when considering hiring me, since the US SBA will presumably act at law to protect its property interests.

Useful Links:
· 10 Big Myths about copyright explained
· Wikipedia: Copyrights
· The Copyright Website -- Lawyer Written
· Title 17 of the United States Codes -- Copyright Law Itself
· The United States Copyright Office
· Copyright and Fair Use -- Stanford University Libraries
· United States Small Business Administration
· Technology Grant News
· Copyright Protection for Computer Software -- Legal Paper on Controversy
· SBA Free Online Courses -- Information Technology
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