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MR. MC GILL: Your Honor, both Dr. Coletta
and Dr. Cudemo are present.
MR. JAMAL: The defense would call Dr. Regina

Cudemo.

- -

DCEFENDANT'S EVIDENCE (CONTINUED)

REGINA CUDEMO, M.D., Sworn.
DIRECT EXAMINATION

BY MR. JAMAL:

Q Dr. Cudemo, are you a medical doctor?
A Yes, I am.
Q Were you working as a medical doctor in Jefferson Hos-

pital on December the 9th of 1981?

A Yes, I was.

Q What room or area of that hospital were you assigned
to?

A The Crisis Center in the Emergerncy Room.

Q Coculd you speak intc the microphone, please?

A The Crisis Center in the Emergency Room.

Q And, to make sure everyone hears yocu, what area or

areas of the hospital were you assigned to that night?
A The Crisis Center in the Emergency Room.

Q When did--at what time did you begin working at the
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Crisis Center and when did you leave?

A Five o'clock that afternoon of that day, and my on-
call duty was finished at 8:30 the 9th in the morning.

Q On the morning of the 9%9th, did you happen to see a
black man lying on the flocr of the Emergency Room where

you were working?

2 Yes, I did.

Q Did you see him brought into the Emergency Room?

A No, I did not.

9) Were any police around?

A Yes, there were.

Q How many?

2 I do not remember the exact number.

Q Approximately.

A Four to six.

Q Dr. Cudemo, how far were you from the man surrcunded

by police?

A T would estimate eicghteen to twenty feet.
0 What were they doing to that man?
A The only thing I witnessed was that they were standing

around him, and at one point it seemed that one of the

policemen had raised his leg, but I could not see below his
knee.

Q He raised his leg?
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A Yes.

Q Would you illustrate how you saw that leg raised?

A In a standing position, just I saw the thigh.

Q OK. Can vou stand up for us?

A Sure. In this manner (indicating).

Q Show me again, please.

A OK. Standing like this (indicating).

Q I am sorry. You saw him raise his leg as I am doing

here at the Bar of the Court (indicating)?

A Yes.

e And, did you see his leg go down?

) {There was no response.)

% Did you, doctor?

-\ I don't remember that specifically.

0 You remember it being raised, but you don't remember

it geing down, doctor?

A No, I do not.
o Did his leg remain like this, or did you turn, doctor?
A 1 continued +o watch, but I did not any longer focus

o the policeman's leg.

Q What were you focusing on?

A I noticed the black man on the floor raise his head,
arms and head and right leg.

Q So, you saw a policeman raise his leg?
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A Yes.
Q And, you saw the black man on the ground raise his

right hand or raise both hands that were hand-cuffed?

A Yes, both hands.

Q And, raise his leg as well, did you say?

2 Yes, his right leg.

o) But, you didn't see the policeman's leg go down, doc-
tor?

MR. MC GILL: Objection.
MR. JAMAL: I am trying fo make clear what
this witness is saying.
MR. MC GILL: Objection, Your Honor. Repe-
titious.
THE COURT: Objection sustained.
Go ahead. Let her testify,.
BY MR. JAMAL:
Q How close was the peoliceman teo that male that you

saw on the floor, Dr. Cudemo, approximately?

A Ee was no more than a foot away.

Q Did you see the man actually kicked, doctor?

A I did not see the policeman's foot hit the black man,
no.

Q Diéd you see anything between that policeman and that

black man, decteor?
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No, I did not. The counter was in the way.

Say that again.

in between.

Q

The counter was in the way of my view. I saw nothing

The counter was in your way of view? I don't under-

stand you.

A

Q

And,

A

That's why I couldn't see below the policeman's knee.

Was the black man below the policeman's knee?

Yes, he was.

But, you could see the black man, couldn't you?

When he raised his head and arms and leg,
You didn't see the trunk of the black man?
you are saying?

Not at that time, no.

Were yvou able to hear anything during this
if so, what?

I thought I heard a groan at the time that

man raised his arms, hand, and legq.

Q

A

Did you hear anything else, doctor?
Not that I can remember right now.
Did you hear a thud, dector, a noise?

I may have. I can’t recall right now.

yes.

Is that

time?

the black

You are not sure right now? Is that correct?

I am not sure.
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Q Who was in the immediate area when you heard the groan

and the noise you may or may not have heard?

A one of the Jefferscon Security Guards.
o} Any other policemen, doctor?
A Well, there were the policemen standing around the man

and another policeman on the phone at the rursing station.
Q Dr. Cudemc, did you see=--point of clarification: Did

vou see the policeman raise his leg or swing his leg?

A I saw his leg raised. I could not see much below his
knee,
Q Did you see a swing of his leg, doctor? That's the

question.

A There was the suggestion of cone.
o) 2 suggestion of a swing?
-\ Yes.

MR. MC GILL: Objection, Your Honor. I ask
to strike that.
THE COURT: fThat is all right.
MR, JAMAL: What did you say, Your Honor?
THE COURT: That is all right.
BY MR. JAMAL:
o] Did you hear the black man say anything, doctor?
A No, I did not.

Q Were you directed by police to leave that area,
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A Yes, I was.

Q Did you leave?

A I walked back towards the Crisis Center.

Q So, you left the area where the black man and the po-

licemen were, didn't you, that immediate area?
A I left that area, yes.
] Oon Pebruéry the 3rd at 9:05 in the morning, 4did yocu
make a statement to the Sergeant Farcas (sic)? |
A Yes, I did.
Q Would you identify this and tell me if this is that
statement or if it is not.
MR. MC GILL: Your Honecr, I object. This is
his witness.
MR. JAMAL: I am identifying the document,
Judge.
THE COURT: You may go that far.
THE WITNESS: Yes, this_is the statement I
gave.

BY MR. JAMAL:

Q You signed t ose pages at the bottom?
A Yes, I did.
Q Did you intelligently and knowingly answer these gues-

tions posed to you by Sergeant Farcas (sic)?

A Yes, I did, to the best of my ability.
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Q In your statement you said you saw a black security
guard crying, correct, doctor?
A Yes, sir; yes, sir.
Q Again, according to your statement--
MR. MC GILL: Objection, Your Henor.
THE COURT: I'll have to sustain the objec-
tion at this time, Counsel.
MR. JAMAL: oK.
BY MR. JAMAL:
0 When you saw that black security guard crying, did she
give you an impression why she was crying?
MR. MC GILL: Objectiocon.
THE COURT: Sustained.

BY MR. JAMAL:

Q Did she tell you why she was crying?
A I cannot remember her words,
0 Did she tell you why she was crying? I didn't ask you

if you remembered the words. Did she tell you why she was
crying?
MR. MC GILL: I would ckhject, Your Henor.
How would she know unless she remembered the words?
THE COURT: 1I'll sustain the objection.
BY MR. JAMAL:

Q Do you remember the gist of what she was saying teo you,
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doctor?
MR. MC GILL: Again, objection, Your Honor.
THE COURT: Sustained.
BY MR. JAMAL:
Q Do you have any idea why she was crying, doctor?
MR. MC GILL: Objection as to her state of
mind as to someone else.
THE COURT: Sustained.

BY MR. JAMAL:

Q Did she say anything to you?

a Yes, she did.

Q Do you remember anything of what she said to you?
A Oonly by impression. I d&o not remember her wcrds.
Q “What was your impression of what she said to you?

MR, MC GILL: Objection.
THE COURT: Sustained.
BY MR, JAMAL:
Q Doctor, didn't she give you the impression she was
crying because that black man was being beaten?
MR. MC GILL: Objecticon, Your EHonor.
THE COURT: Sustained.
BY MR. JAMAL:
Q You are a medical doctor, doctor?

A Yes, I am.
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Are you a psychiatrist as well?

I ar in training at Jefferson in psychiatric residency,

Was that man hand-cuffed--strike that,.
Was the man you saw lying on his back, doc-
the black man?
In the front of the Emergency Room?
Correct.
Yes.
Lying on the floor, right?
Yes.

Were you ever told why you were ejected from that

The guestion from the policeman was: Was I directly

involved in the medical care here? When I finally answered

"No," he asked me to leave. That's all.

Q Did you see blocd on the E.R. floor, doctor, that
night?

A Yes, I did.

Q Was that bleood in the area where that black man was
lying?

A No, it was not.

0 In the general area, doctor?

A No, it was not.
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Q The policeman that you described as raising his leg
in the direction of that black man on the floor--
MR. MC GILL: Objection. She did not say in
the direction of.
THE COURT: Can you rephrase vour guestion?
BY MR. JAMAL:
Q The policeman that you said you saw raise his leg--

what part of the body did you see of that policeman?

A Wwhile standing there before he raised his leg, I seen
above--

Q I can't hear you. Say that again.

A At the time he raised his leg--

Q Right.

A --1 could see his knee and above.

Q Above?

A Um-hmm.

Q Did you see his face?

A {There was no response.)

Q Could yousee his face?

A I could see his face.

Q Would yvou be able to identify him?

A No, I would not.

Q Were you the only doctdr assigned to that Crisis Cen-

ter that you spoke of?
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A At that time, yes,.

Q Were there any nurses in that area?

a Do you mean working in the Crisis Center?

0 Yes, when you were there when the policemen and the

black man were there.

2 Ooh, not that I remember.

Q You don't remember any nurses? Is that correct? 1In
ﬁhat Crisis Center of the Emergency Room?

Y I was working with the nurse in the Crisis Center, but
the Crisis Center is not where I was standing when I wit-
nessed the policeman standing by the black man.

Q OK. And, there is a distinction between the Crisis

Center and the Emergency Room, right?

A Yes, there is.

Q It is not the same area?

A Yes.

Q Right. When you were in the Emergency Room, did you

see any nurses in the area?

A There were many nurses working there.

Q Could you identify any?

A I remember two.

Q Do you remember their names?

A Carol Honemhai, H-o-n-e-m-h-a-i-~--I am not certain.

Q Carol--what was that last name? H-o-n-e-=-



A
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Honemagee (sic) is how you say it.

H-o-n-e, then m-a-g-i?

Something like that.

Any other nurses, Dr. Cudeno?

The only other nurse I remember working that night was-—--
think her name was Nancy Hager (sic).

Nancy?

Hager ({sic).

OK. And, the guestion I asked you about the Crisis

Center I repeat about the Emergency Room.

Did you see any other doctors in the Emer-

gency Room in addition to yourself?

A

I had seen Dr. Coletta and perhaps one or two other--

Dr. Goldberg, I believe his name was.

MR, MC GILL: Your Honor, I would object
only to the time. 1Is this after the incident she tes-
tified te, before, or during?

THE COURT: I don't have the slightest idea.

MR, MC GILL: That's why I object to it.

THE COURT: VWell, the objecticon iz sustained.

BY MR. JAMAL:

Q

The Dr. Goldberg that you named--was he in the Emergen-

cy Room during the time you saw the police and the black

man on the floor?
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A ¥e was in the room behind me. He was in the Emergency
Room. There are many reooms in the Emercency Room.

0 They are sectioned off by curtains? 1Isn't that so?

A Yes.

Q How close were you to Dr. Goldberg?

2 Oh!

0 Generally, approximately.

A I'm not even aware of where he was at that specific

time vyou are talking about. I would imagine that he was

in the trauma room which is approximately ten, fifteen feet

away .

Q Could you see Dr. Goldberg physically?

A I don't remember seeing him at that time.

o OK. In addition to Dr. Coletta and Dr. Goldberg, did

you see any other medical doctors in that Emergency Room at
that time?

A I believe I did, but I don't know their names.

Q Doctor, before you saw this policeman raise his leg,
how long wereyou in the Emergency Room?

A In the entire Emergency Room? I am not sure what you
are asking me.

Q In the entire Emergency Room, in that area.

A Well, I had been wandering back and forth between the

Crisis Center and the front of the Emergency Room.
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0 Is the Crisis Center a section of the Emergency Room?
Y Yes, it is, but--
e So, when one talks about the Crisis Center, vou could

be talking about the Emergency Room as well?

A Yes.
o oK. How long were you in that general immediate area?
A You mean in the medical or the Crisis Center? Wwhich

immediate area? I am scorry.

9] The Emergency Room.

A As I said, I was wandering back and forth, and I had
been doing that several times that night, because there
were other patients in the medical part that I had been
consulted to see.

] oK. So, you were moving between the medical room,

the Crisis Center, and the whole Emergency Room?

A Um-hmm.

Q Did you leave the Emergency Room at all the entire
evening?

A No.

Q OK. How long were you in that medical--I mean, that

Emergency Room?
A Well, I started work at five o'’clock. You mean the
entire shift?

Q I can't hear you.
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A T started working at five o,clock.

Q In the medical room--I mean, in the Emergency Room?

A In the Crisis Center.

¢ And, vyou dién't leave until eight the next morning?
A I mean, earlier in the evening I had gone to dinner

and occasionally downstairs for a soda, but the entire time
that Lieutenant Faulkner had been there and the police and
all, I had been there. I &did not leave.
{There was an off-record discussion between
Mr. Jamal and Mr. Jackson.)
C Doctor, in that immediate area where you saw the
pcliceman raise his leg and the black man laying on the

ground, how long had you been in that immediate area?

A I don't remember exactly.

Q Approximately.

A Perhaps five minutes.

Q How long were you in that area before you saw the

policeman raise his leg, deoctor?

A Between the time I became aware that he was there and
the time I saw the policeman--that the man was laying on the
floor and the time I saw the policeman raise his leg, no
more than a few minutes;

Q Two minutes, three minutes?

A Possibly less. I am not sure.
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o Did you hear the policeman say anything while you were
there?

A The--which policeman?

o] Any of the policemen.

).\ only the policeman who had said to me, "Are you direct-

ly involved in the medical care?"

Q Did you hear that man who was on the floor say any-
thing?

A No, I did not.

.Q pDid you at any time examine that man who was lying on

the floor?

A Not professionally, no, no, I did not.

Q Did you notice any injuries to that man?

a Not at that time.

Q Can you describe the man that you saw lying on the
flcor?

A I had only seen him from behind. I could not tell you

what he looked like.

Q Sc, you only say the back of his head?
A That's right.

Q The back of his back?

A BEis hand, his arms, things like that.
Q Do you Know if that man is me?

A At this time I could not say for sure.
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- Cross
MR. JAMAL: Cross-examine.

CROSS-EXAMINATION
BY MR. MC GILL:
Q Doctor, you were at the Crisis Center and the Emergency
Room for what total period of time? From five o'clock on?
A Fron five o'clock until--well, I gues at approximately
6§:20 I had to go take a shower, or mavbe that was more like
7:00, 7:30, perhaps.
0 OK. Is it fair to say, doctor, that there was a great
deal of activity taking place in that Emergency Rocm in the
treatment of 0fficer Faulkner, the bringing in of the de-
fendant, a number of policemen around? Was it fair to say
that there was quite a lot of activity?
A Yes.
Q And, would it be fair to say that you were moving--at
least from what vou tell me, I understand vyou were moving
back and forth from the Crisis Center to where the nurses'
station was? Is that correct?
A Yes.
Q And, part of your functions, among other things, be-
cause of the hustle ané bustle of things, did you do any
paperwork or answer any phones, or do anything like that?
A I had done a little of that off and on, but it was

very sporadic and short, you know.
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o) Was it in a sense somewhat of a disorganized time be-
casue of all the activity?

A Yes.

Q People taking other people's Jjobs, people going here
and there, and such things as that?

A Yes.

0 Now, the distance from the Crisis Center--approximate-
ly how far in terms of carlengths--let me use, for example,
a station wagon right now, a station wagon carlength--is it

to the Emergency Room where you saw this black male?

A Approximately four or five station wagon carlengths.
] Four or five statien wagon lengths?

A Approximately.

Q s it fair to say not only were you walking back from

where the Crisis Center was some five station wagons away
from you to the nursing station where the phones cr other
things were, but you were also walking in other directions

doing other things?

A That's true,.

Q Did you spend most of vour time in the Crisis Center?
A Probably mere there than anywhere else.

Q Now, when you moved back and forth through this area--

when I speak about "the area,” I am speaking where these

docrs open where the black male was--what deo you call that?
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2 treadle, or something?

A A treadle.

Q OK. A treadle.

A Yes, it was.

0 That would at least be, perhaps, longer than four or

five carlengths from where the black male was?

A Tt wasn't in a straight line, but it was probably
another carlength from the position to the Crisis Center
in addition.

Q Now, obviously, the primary objective of you in that
very chaotic time--actually, there were many objectives
for you? 1Is that correct?

A Yes.

Q You are not trying to focus solely on the defendant
or somebody else that is around there? You weren't suppo

to do that? That wasn't your job?

A That's correct.

Q You weren't a security offfcer, or anything like tha
A No.

Q As a result of that, isn't it true when you were mov

ing back and forth, you don't know, first of all, how lon
the black male was there? Is that correct?
A That's true.

o You don't know how long he stayed there when you lef
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Is that true?
A That's true.
Q You don't know anything at all about what he did be-
fore vou saw him? Would that be correct?
a That's correct.
Q As a matter of fact, right before or right after you
saw what you said you saw in relation to that Officer, you
con't know what he was docing with his leg or his arms?
TTculd that be correct, before you saw what you saw?
A That's correct.
Q As a matter of fact, of all the time vou had spent
going back and forth and going to other areas of the hospi-
tal, would it not be fair to say that a very, very small
part, small amount of the entire time that you were in that
general area did you spend taking a glance or a look at
that black male? Wouldn't that be correct?
A That's correct.
Q As a matter of fact, you menticned a few minutes.
But, isn't it possible that it might even be less than one
minute, a matter of seconds, thirty seconds, say, or forty-
five seconds?
MR. JAMAL: Objecticn. Objection tec what is
possible.

THE COURT: Will you rephrase the questian,
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please?
MR. MC GILL: Yes,
BY MR. MC GILL:
o Is it even possible, or would it he consistent with
your recollection, that the time would be even less than

one minrute that you were in observation of what was occur-

ring?
A It is possible.
0 Now, doctor, you were--as I understand it, what you

saw really was obstructed by some partition?® 1Isn't that

correct?

A It was the counter, the table top.

Q CK. Isn't it true, docctor, that yoﬁ are a doctor?

2 Yes.

o Isn't it true that when an individual who is shot with

a significant wound in the right side, a deep wound in the
right side of his chest--isn't it true that when that indi-
vidual, whatever he wants to do with his arms, if he would

raise his arms like that, would that not cause some kind of

a pain?
A I would imagine so.
Q As a matter of fact, just a one- or two-inch cut with

a knife, a two-inch cut with a knife in the chest area--if

you move your arms, wouldn't that cause a pain?



Cudemo ~ Ccross 4,24

A I would think so.
Q And, you can imagine the pain of a bullet going al-

most all the way through you? Would that not also cause

pain?
A I guess SO.
Q 2né, by the way, vou saw nobody at all punching or

grabbing at that black male, did you?

A e, I déid not.

Q You saw nobody cursing or screamining at that black
male, did you? Did you see any of that?

A No, I did not. No, I did not.

0 2nd, I think yvou mentioned before it is possible that
vou could have been there five, sik, ten minutes, as far

as you know in that particular spot? Wouldn't that be pos-

sible?
A That would have been possible.
Q You simply had too many other things to do to worry

about that black male? 1Isn't that correct?
A That's true.
MR. MC GILL: Thank you.
MR. JAMAL: No further cuestions.
The defense calls Dr. Anthony Coletta.
THE COURT: Gentlemen, there is no re%son

for the doctor to stay, 1is there?
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THE COURT: Very well. Docter, you may go,
ANTEONY V. COLETTA, M.D., sworn.

DIRECT EXAMIWATION

BY MR. JAMAL:

Q Dr. Coletta, what is your position at Jefferson Hos-
pital?

A Thire year surgical resident.

Q Were you at Jefferson and on duty on the 39th of

December 19817

A

Q

A

Yes, I was.

Dié you see me at that hospital?
Yes, I did, sir.

Did vou examine me?

Yes, I did.

What were the extent of my injuries?

Your major injury was a gunshot wound to the right

chest just below the right nipple. You had injuries that

I noted to the head anéd neck region including swelling of

the right side of your neck and the right chin, a lacera-

tion of the forehead, swelling over your left eye, and a

laceration of your left lower 1lip.

e

Did you notice any swelling on the right side of my
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neck and jaw?

A Yes, I did.

Q Did you notice any injuries to my eye?

-3 There were no ocular injuries that I noted; in other
words, injuries to the eyeball itself. It was as I noted
before: Swelling over your left eye, more on the bony por-

tions than to the eye itself.

Q Were you then a surgical resident for three vears at
Jefferson?

A Yes, It will be three vears this coming July.

Q How long have you been a medical doctor?

A I have been out of medical scheool for three years.

Q In vour three years as a medical doctor, you have seen

numerous injuries, haven't you?

A Yes, I have.

Q Numerous lacerations, swellings, shootings, and so
forth?

A Yes, sir.

Q In your capacity as a medical doctor, have you been

able to determine with reasonable certainty what could have
possibly caused those injuries?
MR. MC GILL: Your Honor, I have to object
to that. I think that is too open, too open a gues-

tion.
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THE COURT: What was that?
MR. MC GILL: What could possibly cause that
injury? I think that is too open. It is too broad.
THE COURT: Can you rephrase the guestion
somehow?
BY MR. JAMAL:
0 As a doctor, have you had occasion to determine the
cause of certain injuries?
A I think the best way I could answer that would be to
say that we generally look at the injuries as either blunt
injuries or penetrating injuries, and when vou see swell-
ing, soft tissue swelling, that generally indicates to us
blunt injury} in other words, nonpenetrating. It didn't

renetrate the skin. That génerally indicates blunt type

injury.

0 In the case of what? I didn't hear vyou.

A Swelling usually indicates a blunt injury.

o) Right.

A A laceration, and so feorth, would usually indicate

either sharp objects or more penetrating type injuries, so
I think to that extent, that you can say that the regions
cf your face and neck that were swollen I could say were

due to blunt injury, but that would only be an impression,

and no more,
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Q What was my conditicn when you first saw me, doctor?
A In my estimation, your condition was critical when I
first saw you.

Q Could you elaborate why you made that medical deter-
mination?

A Upon my initial examination of you, you were--you
looked to me to be anemic. I could tell that you had sus-
tained a substantial amount of bleocod loss. Your pulse was
rapid and your bleood pressure was low, in my estimation,
and I immediately noticed the injuries to your face and
neck, and I felt that somewhere there probably was a more
serious injury, although there was no overt blocd loss.

I mean, you weren't hemorrhaging extermnally,
but I felt that vou probably had more serious wounds scme-
where else. I coulén't explain your over-all condition
just based on the injuries to your head and neck.

in
So, in the sense that you were/what we call

hypovolemic shock--low volume type of shock--

0 Was I conscious, doctor?
A You were conscious.
Q Now, when you saw me, when you examined me, what room

in the Jefferson Hospital did this take place?
A In what we call the cardiac room. It was in the

Emergency Eoom that is egquipped to handle life-threatening
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emergencies.

0 Was I hand-cuffed?

A Yes, you were.

Q 0id I talk to you?

A You did talk to me, yes, sir.

Q Did you hear me speak to anyone else other than you?
A No, I did not. I did not hear you speak to anybody

else but me. My attention was directed to your life-

threatening injuries.

Q Did you hear anycne speak to me, doctor, other than
yourself?

A Ne, not to my reccllection.

Q Can you describe who was in that immediate area with

the two of us?

A There was myself; I called several nurses to assist
me. Shortly within that period of time there was a more
junior resident, a second-year surgical resident, and there
were several Officers, some definitely Philadelphia Police

Officers, some, perhaps, security officers from Jefferson.

Q You heard me make no statements?
A No, I did not.

Q To anyone other than yourself?

A Other than myself, no.

] When I spoke to you, was I--when I spoke to you, what
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was the nature of the conversation?
A I was struck by the fact that you appeared at that
point frightened. I guess you could say "frightened;” You
wondered--you kept asking me what I was doing to you, and
with the tone that, perhaps, I was hurting yocu, or you were
wondering what was going on, because a lot of things hap-
pened very guickly at that point.
Q You suggest that I may have been frichtened? 1Is that
correct?
A Well, at that point, when I think that--I had to act
guickly, and I think that perhaps you sensed that you had
a life-threatening injury. That's, again, an impression of
mine.

You kept asking me, "What are you doing, and
what is going on? Why are you doing this?"
Q In other words, I was concerned about what yocu were

doing to my body, correct?

2 Yes, exactly.

Q At any time did I curse you?

A No.

Q At any time did you hear any policemen curse me?
A No, I did not.

Q Threaten me?

A No, 1 diéd not.
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Q Say anythincg to me?

A No, I d4id not.

Q Do anything to me?

A Nope.

o Jere any other medical persconnel other than that sec-

ond-year surgical resident--and, for the record, can vou

identify that second-year surgical resident?

A 2is name was Nakazato, N-a-k-a-z-a-t-o.

Q N-a-k-a--

A N-a-k-a-z-a~-t-o. His first name was Paul.

Q Doctor, can you give me that again?

2 N~a-k-a-z-a-t-o, Nakazato. And, by the time I had--

after a certain period of time--I don't believe that I could
say exactly how long=--but, by that time, two other surgical
physicians had arrived in the Emergency Room, two doctors
that were on call at home; in other words, I was sleeping
a2t the hospital, and they were notified immediately once
the trauma had occurred and Officer TFaulkner had been
brought intc the Emergency Room.

And, they arrived when I was attending to
you. It was Dr, Bruce Jarrell and Dr. Miguel Deleon.
Q Is that Jarrell, J-a-r-r-e-1-17?
A That's right.

e aAccording to your professional observation, what was
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my state of mind when you attended me?

A As I said before, I think I would have probably des~
cribed it as apprehension.

Q Apprehensive?

A Yes, fear, apprehension. That's what I sensed your
state of mind was by the time I got to vou. I guess I would
have to say that when I got to you, you were in early
stages of what we call "hypovolenic shock”™ or shock from
blood less, so I sensed that you were probkably weakened by
the bloocd loss, and, perhaps, if you had gone further, you
would have fainted, or, in other words, sir, I think that
vou were sensing these things and you were apprehensive.

Q "hat were you doing to my body, doctor?

MR. HMC GILL: Your Honor, I would object to
that. I think at this pecint it is beyond the scope of
this Motion.

TEL COURT: It certainly is. I have been
waiting patiently. The objection is sustained.

BY MR . JAMAL:

Q Dr. Coletta, did you have occasion to see Dr. Cudemo
on the scene?

A No, I did not.

o] Did you see her at all that evening or that merning

that she was there?
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- cross

A I think I saw her later on that morning up in the
intensive care unit.

Q The approximate time that you saw her?

a T am not sure that I could accurately recall. It wasg

sometime after seven, I guess, in the morning, but I
couldn't recall.

MR. JAMAL: Cross-examine.

CROSS-EXAMINATION

BY MR, MC GILL:
Q Doctor, the defendant asked you whether you had remem-
bered seeing him, and you said you had treatecd him, and
you went into the féct that you had treated him. You
stated that, did you not?
2 I did treat him.
o] Isn't it a matter of fact, doctor, that after the
police brought--really after the police brought the defend-
ant into that hospital, the very same hospital that Qffi-
cer Faulkner was in dying, that you, after the police
brought him in that hospital, literally saved his life?

Isn't that correct?
.\ That's correct.
Q And, had you not been there, had you not been brought
into the hospital guickly, he would most likely, in your

judgment, have died? Is that cerrect?
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A Yes.

Q These injuries that you were talking about--I think
vou menticned a four-centimeter laceration to the top part
of the forehead--the forehead area. Is that correct?

A Right.

Q Then there was a2 swelling, also, in the forehead area.
Is that correct?

A That's right.

C Alsc, there was some swelling on the right portion of
the neck--1if vou notice where my right arm--right hand,
rather--is going--cheek side and below toward the neck area.
Is that correct?

A Yes.

Q And, a slight laceraticon of the lower lip? Isn't

that correct?

A That's right.

Q And, they are the injuries which vyou observed in your

treatment of this defendant? That's correct?

A OK. That's right, along with the gunshot wound.

Q Other t*han the gunshot--other than--I am sorry. I
should have made that clear. Other than the cunshot wound.
A Right.

Q Did you see any fractures at all, any fractures around

his head area where the swelling was, the side of his face,
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anything cf that nature?

A Let me say that we really wouldn't be able to see a
fracture, but I did not. Oftentimes you can feel bony
abnormalities, but I did not appreciate anything that I
thought would be a fracture.

Q You are able to tell at least where there is a frac-
ture, even though from feeling or whatever, in your experi-
ence that there was a fracture?

A That's right. You can have an impression, andé, then,
document that impression by X ray.

Q After this defendant was treated by yourself and Dr.
Jarrell, among others, and all the rececrds were completed,
there was no indication that you were aware of of any frac-
tures found? Is that correct?

A That's right.

0 Now, these type of injuries that we are talking about,
doctor, if--and, I'll give you hypothetical facts--if an
individual (this defendant) was kicked in about the center
area of the chest with, perhaps, a portion of the foot hit-
ting the right cheek and neck area, if that same individual
while in the process of being hand-cuffed was pushed so
that his head would hit--resulted in hitting the pavement
or street or curb area, if this individual while being

taken to a wagon had hit a pole, fell down, and a portion
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of his face and head had hit the ground--are you with me
with all of that?
A Yes.
Q Now, in that factual situation, are those injuries
consistent with that happening?
A Yes.

MF. JAMAL: Objection.

THE COURT: Overruled.

BY MR. MC GILL:

Q Doctor, Dr. Jarrell was the attending physician?

A Yes, sir.

¢ You have seen the records of the hospital, have vou
not?

A Yes, sir.

Q And, what is the difference between an attending phys-

ician and a resident?

A An attending physician has finished his training,
finished his residency, and is a member of the attending
staff of the hospital. Residents or surgical residents
are surgecns in training,

Q In reference to the injuries that he had noted down
which were the same as yours, dié you have occasion to take
a look at the record? And, would you read in reference to

the swelling above the eye what the words of Dr. Jarrell
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were?

- "Mild orbital swelling."

Q What was that?

A "Mild orbital swelling.”

Q *Mild orbital swelling."™ ©K. Are those injuries con-

sistent with something of this size hitting that individ-
ual?
"MR., JAMAL: Objection.
MR. MC GILL: With force.
MR. JAMAL: Objection.
THE COURT: I will allow him to answer it.
Overruled.
THE WITNESS: Can I answer it?
THE COURT: Yes.
MR, MC GILL: Yes, you can answer it.
THE WITNESS: With force, in my own estima-
tion and my own impression, I have to emphasize that
I would think that that instrument would do more in-
Jury.
BY MR, MC GILL:
Q It would cause a breaking, wouldn't it, cr a fracture
if he was hit in the head?
MR. JAMAL: Objection. Are we going to
choose instruments? Does anyone have a blackjack in

the courtroom? A slapjack, perhaps?
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MR. MC GILL: I1f he wishes to object, he
may, but, at least, follow the Rules of Procedure.
THE COURT: Go ahead.

BY MR. MC GILL:

Q Is that correct?
A I am sorry?
Q There were no fractures at all. That sort of thing

would@ cause a fracture, wouldn't it?

A T believe that it probably would.

Q Let me ask you this, too, doctor: Did this defendant
appear--and, to guote your words, did this defendant appear

censcious and alert when you did speak to him?

A Yes.

Q And, he made sense when he spoke to you?

A Yes.

Q So, you were able to understand him?

A Yes.

Q He was, therefore, responsive?

A Yes.

Q Did this defendant make any complaint to you about

being physically hurt or kicked or punched or hit by police?
A No.
Q That was a very busy and chaotic time, wasn't it, doc-

tor?
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A Yes, it was.
Q And, you had observed a number of policemen over a
period of hours while you were there? 1Isn't that correct?
p- Yes, I did.
o} From what you observed, would you characterize how the
police conducted themselves?
b3 I would say from what I observed not only during that
short period of time in the Emergency Room, but several
days thereafter, the police that I observed conducted them-
selves as absolute professionals.
Y] Absolute professionals? And, during that time when
they were acting like absolute professionals, the man ac-
cused cf shooting the man that was dying in the same hospi-
tal was very ¢lose to where he was eventually saved by vou?
Isn't that correct?
pA Right.
MR, MC GILL: Thank you.
REDIRECT EXAMINATION
BY MR, JAMRARL:
Q Dr. Coletta, when we were conversing, what &did I say
to you?
MR. MC GILL: Objection. Improper redirect,
Your Honor.

THE COURT: No. I will allow him.
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MR, MC GILL: Yes, sir.
THE WITNESS: We were saying things like,
"What are you doing? Why are you doing this?™

BY MR. JAMAL:
o] I was asking vou guestions about what you were doing?
Correct?
A Right, and, you also--I asked you if you had any pain
anywhere, and you indicated to me that you felt the bullet
in your back, or you felt scmething in your back, which is

what directed my attention back there.

Q Did I tell you I was beaten, doctor?

A No, you did not.

Q Did I tell you I was shot?

A To my recollection vou did not say, "I have been
shot."

Q Sc, I was asking you about what veou were doing to me,

correct?
A Right.
C In the course of that Emergency Room procedure that
vou were doing, did you have an occasion to push a tube in
my lung?

MR. MC GILL: Objection.

THE COURT: Sustained.

BY MR. JAMAL:
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QR The point is: I didn't say anything to you cother than

the medical gquestions you asked? 1Is that correct?

A That's right.

Q Did you have occasion to see any injuries to my lower
trunk?

A I dic nof notice any injuries to that regicn.

Q Did you look in that region?

A Yes.

Q Did you notice anything on my legs?

A No.

Q  Dpid you look?

A Yes.

Q 1My knees?

A I locked.

Q And, you saw nothing, doctor? .

A I saw nothing that called my attention to those

regions.

Q You saw no swellings, doctor?
A No, I did not.
Q The prosecution showed you a stick and asked you if

that stick or a stick of that type would deliver the kind
of injuries that you saw? Isn't that correct?
A Yes, he did.

Q As a matter of fact, you don't know what kind of stick
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was used, do you, doctor?

A

No, I don't.
MR. MC GILL: Objection, Your Honor. It is
assuming something was used.
MR. JaMaAL: He has answered the guestion.
MR, MC GILL: Objection. Mr. Jamal-~
THE COURT: The objection is sustained.
MR. JAMAL: He has still answered the gues-

tion.

BY MR. JAMAL:

0
me?

A

Did I tell you an Officer shoved me to a pole or beat

No, you did not, no.

MR. JAMAL: O©OK. No further guestions.

MR. MC GILL: Thank you, docter. Thank vou
for coming. You may leave. There is no need for you
to remain further. Thank you for coming.

MR. JAMAL: Judge, can You hold the doctor
for five minutes? There is something we have to check
out. Dr. Coletta.

MR, MC GILL: Well--

MR, JAMAL: Judge, could we have a five-
minute recess?

MR. MC GILL: I have no okjection, Your
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Honor.

MR. JAMAL: Counsel needs to make a call.

(A five-minute recess was taken.)

(After recess):

THE COURT: Does the defense have any more
witnesses?

(There was an off-record discussion between
Mr. Jamal and Mr. Jackson.)

MR. JAMARL: No, sir.

THE COURT: Do you have any other witnesses?

MR. JAMAL: No. The defense rests.

MR. MC GILL: Your Honor, the Commonwealth
has no rebuttal, sir.

THE COURT: Any argument by the defense on
the Motion?

MR. JAMAL: Judge, it is the defense's posi-
t¢icon in this Motion to suppress that no such state-
ments or alleged confessions were made.

On the Motion to suppress the testimony of
Inspector Alphonso Giordano, it is clear that the
alleged confession was made during a custodial inter-
rogation in the back of a police wagon. I was not
free to go, move, to do as I wished.

It is clear, Judge, or it should be clear,
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that even if believed--that alleged confession even if
believed--should not be admitted based on the Miranda
rulings and other rulings of the Court. The Miranda
Opinion has declared that the warnings are reguired
when a person being interrogated was "in custody at
the station, or otherwise deprived of his freedom of
action in any significant way."

I think it's safe to assume that when a man
is hand-cuffed, has a life-threatening wound, has been
beaten as I contend oeccurred, my freedom is very re-
stricted. My freedom to move has been restricted. I
have been deprived of any freedom of independent action,
and I was in custody under restraint, under arrest.

It's my contention and belief that even if
believed, even if Giordano's statements were to be
believed, that the statements were still obtained in
violation of the Constitutional rights of the Fifth
Amendment of the U. S. and Pennsylvania Constitutions.

I think it's clear that if the Court agrees
that the interrogation was illegal, then the fruits of
that interrogatiﬁn should also be declared inadmissi-
ble in the trial.

You've heard a security officer by the name

of Priscilla Durham at Jefferson Hospital come up and
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tell you certain things.

It is my contention and belief that the al-
legations were false, but even if believed, they came
as a result of a beating, several beatings, that were
inflicted by the police at the scene at 13th and
Locust, at the hospital, and inside of the hospital.

You hearé a Dr. Cudemo testify to a police-~
man picking a leg up. She didn't see the leg go down,
but we can assume that the leg just didn't stay there.
And, what was between that leg and myself? Where did
that leg land, if, indeed, it landed? You know what
I mean.

It is obvious that there was a beating at
that hospital. We are not getting the whole story
here. There was a beating at iBth anéd Locust Street,
and any statements taken under that extreme coercion,
the beatings, should alsoc be ruled inadmissible.

The security officer, Priscella Durham, is,
in fact, a security officer that was functioning imn a
security function, aiding the police at Jefferson Hos-
pital.

It is interesting to note that Dr. Coletta
heard no statements. He did say that.

I asked him about my medical condition. I
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asked him about my injury. I asked him about what he
was doing to my body. I asked him about what was he
doing poking things into my body.

But, there was no threats, no curses going
to police who were around the scene. At no time in
that Emergency Room were police away from me or was I
alone.

And, Dr. Coletta heard me say nothing to
those policemen, because, in fact, nothing was said.

I contend further that this second wave of
statements came in the middle of February, about three
months after the incident in guestion. It seems at
least strange that police would wait several months
before reporting what is clearly an incriminating
statement,

The policemen know the law. I am sure they
reviewed the law and found that any Judge would decide
that Inspector Giordano's statement was inadmissible.

"Wiell, we cot to find us another confession.
Why not create one? Why not make one? Why not build
one? Why not put words in my mouth that didn't come
out of my mouth?”

Hence, the need for this Motion to suppress,

because i1t is damacing. 1It's very strange that a
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policeman like Police Officer Bray would wait three

months before reporting a damaging statement, an al-
leged confession. Not only is it improbable, but it
is unbelievable.

But, even if believed, any statements made
at that hospital came as the result of a beating,
Judge. You have heard policemen say they ran my head
into a pole. It was an accident. They were carrying
me and passed me over to some other policemen, and my
head went into a pole. It was all an accident, Judge.

I am sure you have heard a lot of trials in
your day. I am sure you have heard a lot of lies in
vour day, and it's your decision.

But, I assure you that nothing that happened
that night is an accident. My head did go inteo a pole.
It Jjust didn't happen to co that way. I was pushed
into a peole, and I was beaten at the scene.

The doctor wasn't there, but I was, and the
policemen were there as well. And, in their reports
that they submitted to their inspectors of that night,
to their investigators, to their Sergeants, to their
superiors, there was no mention about my head being
rammed into a pole there. There was no mention about

me being beaten, kicked.
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One policeman said he looked at me and he
didn't see any injury. "No. I saw a pool of blood
under the man, but I didn't see anvthing on his chest,
I didn't see anything on his head."

I was just sitting in a pool of blood. That
blood was my blood. That injury I sustained was a
life-threatening, serious injury. I suggest that I
was resisting being hand-cuffed by punching and kick~
ing when they said I was conscious but I couldn't walk.

So, on the issue of the statements alleged
by Policeman Bray and Inspector Giordano on Constitu-
ticonal rulings of the inadmissibility of statements, I
don't think you have any other choice but to reject
those statements.

On the issue of identification, you've heard
one witness, Cvnthia White, describe the man as short
to the police at the scene., I'm sure that a man's
tallness or shortness is a relative matter, but I
think it can be said very safely that I am not a short
man. Those were her words. I didn't put them in her
mouth. Those were the words that she gave.

Does she know what short means? Can we as=-
sume that she knows what short means? Can we assuﬁe

thgt she knows what tall means? And, is height an
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indication of identification?

Robert Schulbert (sic), as well, identified
the man as 200, 225 pounds. I have never been 200,
225 pounds. He saw a man with tan and gray clothes.
I am wearing tan today, but it is very clear that the
identifications that he offered both by Cynthia white
and Robert Schulbert {(sic) are faulty. I think you
should rule on that as well.

You heard a policeman say that he walked up
near my body and kicked the weapon away from me, but
you heard other policemen also say, who were also at
the scene, say they saw no such thing, that they saw
no policemen kick near me or kick me.

One moment, Judge.

{There was an off-record discussion between
Mr. Jamal and Mr. Jackson.)

MR. JAMAL: There is a very strong issue
here, Judge, of suggestion, that when Robert Schobert
and Cynthia White were taken to that wagon, what &id
the police say to them? Did they say, "We just want
you teo loock at somebody for a minute®? Did they say.,
"We want to show you the man who we think shot the
cop"? What did they say to Schobert or White? 1It's

very important.
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And, what did Inspector Giordano say he saw
when he opened the wagon? He said he saw a man lying
on his back with his head loeking at him. He said he
couldn't see any blood on the forehead, because there
was so much hair over the forehead.

It is very clear to me that at the very
least it was a suggestive identification. It's very
clear, also, that the words, the weight, the helicht,
described by the witnesses conflict with what stands
before this Court right now.

I haven't been short since my teens. I
haven't been 225 at any time in my 1life, and will
never be,

But, again, those are the words and the des-
criptions that were offered by the witnesses. I didn'L
ask them to create those descriptions. It came out
of their own mouths.

In creating an identification, it's very
clear that the total circumstances have got to be taken
into consideration.

That if a man is lying on his back, if he
is--if vou are looking at a man who is upsidedown,
essentially, that creates some guestion of identity.

So, for those reasons, I would like to have
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that Motion for suppression granted.

THE COQURT: Mr. McGillz

MR. MC GILL: Your Honor, for the record, I
have noticed Mr. Jackson conferring with Mr. Jamal in
between the short interim of his argument as I have
noticed and I am sure the Court has noticed his consul-
tations during the course of all of this morning's
proceedings consistent with the conduct of both indi-
viduals during the course of these proceedings from
the beginning.

At this point, Your Hener, I would have no
objection if Mr. Jackson would like to supplement ar-
gument.

(There was an off-record discussion between
Mr, Jamal and Mr; Jackson.)

MR. JAMAL: I have no objection.

MR, JACKSON: May it please the Court, my
comments would be brief in that Mr. Jamal, I believe,
has very succinctly presented to the Court the very
issues that this Court must decide with respect to the
identification as well as the alleged statements that
were given by HMr., Jamal.

I'd like to take this opportunity, if I

might, just to briefly focus in on the individual wit-
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nesses and the specific legal guestion I believe that
this Court has to deal with.

With respect to Inspector Giordaneo, the Com-
monwealth has never contended at all that the Police
Inspector Giordano at any time from the time of Mr.
Jamal's arrest until this day--they do not contend
thatMr. Jamal has ever been given any Miranda warnings,
so the guestion before this Court was not whether or
not they gave him the warnings adeguately or timely,
because that is not in issue.

Iz +t+here a need to give that warning? I
think Your Honor is well aware of what the Miranda and
the progeny says, that, in fact, once an individual is
within the custody of the police that, indeed, before
the police are able to interrogate that witness that
they must give those warnings; otherwise, any state-
ment whatsoever must be ruled inadmissible.

Clearly, Inspector Giordano came upon the
scene at some point in time when Mr. Jamal was in cus-
tody. He was in the wagon. He was hand-cuffed.

As a result of Mr. Jamal's guestioning, of
course, Inspector Giordano said, "well," when he went
in the wagon, in his mind he was not a suspect.

Well, I believe that Your Honor merely has to
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review the circumstances, and, as Mr. Jamal said, it
is the totality of the circumstances that Your Honor
must consider before making that ruling.

We know from the testimony of the Officers
that have testified on behalf of the Commonwealth that
Mr., Jamal was found at the scene, that he was hand-
cuffed, that he was placed in the wagon, that one or
several Officers were told~-allegedly told--that Mr.
Jamal played some role in this incident, so he was
placed in the wagon.

I think common sense would tell Officer--
Inspector Giordano that, indeed, there was one man in
that wagon, possibly another man in another wagon,
that there were other pecple at the scene. They were
certainly not hand=-cuffed. They were certainly net in
police custody.

Why then this one man in custody? Because
of investigation? Well, if, in fact, Inspector Gior-
dano was investigating, why, then, did he not go and
speak to each and every other person who was at the
scene?

I think the answer is clear: Because he was
a suspect. Even before Inspector Giordano entered

that wagon, what was his purpose? He says that he
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wanted to see whether, in fact, the person was armed.
You don't need to guestion anyone. He was hand-cuffed.
He was injured. And, he said, in fact, he noted that
the man was bleeding himself.

If he wanted to look for a weapon, all that
he had to do was to search him, if, in fact, that was
his purposea.

But, what d4id he do? As increcdible as it
sounds, he says that he asked Mr. Jamal, "Hew you
doing?"

No response. "How you feel?" ©No response,

Then what &id he say? "Where is the weapon?”
aAnd, this alleged statement came out. Certainly, he

-was interrogating him, whether vou call it an inguiry,
whether you call it a question. I think the Courts
have clearly saié tha£ that is an interrocation. It
is a custodial interrogation.

Those interrogations ocur Courts have consis-
tently frowned upon. I think, in particular, aside
from Mr. Jamal being in custody, aside from the coer-
cive atmosphere in which Inspector Giordano confrented
Mr. Jamal, we kxnow out of the mouths of the police
officers +that, at least, Mr. Jamal--his face had been

pushed to the ground several times, How many we don't
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know.

Y'e know for a fact that Mr., Jamal's head was
rammed into a pocle. How severely, we can only attest
o that by the injuries as attested to by the doctor,
and you can see the scar on Mr. Jamal's Lead.

I would sav even under those circumstances,
even if the warnings had been given, the guestion pre-
sented to this Court was whether, in fact, if Mr.
Jamal made a statement, whether it was a knowing and
intelligent waiver based on the fact that he was in-
jured mortally, critically wounded. We know that he
had the wound to his head.

So, the guestion that this Court would have
to decide even if--even if--Inspector Gicrdano read
the complete !Miranda warnings was wvhether, in fact,
Yr. Jamal was in a position physically and mentally to
respond and intelligently waive his rights.

There is no suggestion whatscever that Mr.
Jamal at any time waived any right with respect to
those statements=--that statement=--that he allegedly
gave to Inspector Giordano.

I think patently the statement allegedly
given to Inspector Giordano is inadmissible, and I can

think ©f no reason whatsoever -- there is no res gestae,



Arguments 4.56

Your KHeoneor, with respect to an exception to the Hiran-
da warnings.

Inspector Giordano did not merely come upon
the scene and Mr. Jamal was mouthing or spouting off
some confession or some statement.

At that time--at the time that Inspector
Giordano came to the scene--he was in custody. Pcoclice
haé been there for scme period of time, certainliy long
encuch to arrest him, hand-cuff him, beat him, hit his
head, and put him in the wagon and shut the wagen be-
fore Inspector Gicrdano.

T don't think the Commonwealth can claim in
any way whatscever that the statement, if there was a
statement, that the statement was part of some res
gestae, some excited utterance.

There was no reason for an excited utterance.
He was in the wagon, and he was guiet, particularly in
response to two guestions allegedly asked by Inspector
Giordano.

The fact that the statement that Inspector
Giordano subsegquently gave to the police shows a re-
versal--the statement says, "Well, I went in and I
asked him about the weapon first, and, then, I asked

him how he was doing, if he was injured,” out of con-
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cern for Mr. Jamal's life, I would suspect.

But, the guestion is: When did he make--
when did he make the inguiry with regard to the weapon?
If Your Honor were to consider any inquiries, any
guestions with regard to Mr. Jamal's health would not,
in fact, be used against him.

I would suggest, Your Honor, based on the
totality of the circumstances, any guestion, even his
name, would not be permissible without the warnings,
certainly any guestions with regard to his health, if,
in fact, he has been injured, if he has been shot.

There is then a link between Mr. Jamal and
the incident itself, so any gquestions that would sug-
gest a link between Mr. Jamal and the incident that
happened would ke an interrogation consistent with the
rulings of our Courts of Pennsylvania as well as the
United States Supreme Court with regard to the Miranda
warnings.

And, I don't think there is any gquestion
about that that Inspector Giordanc, whether he asked
about the gun first or if he asked about the gun the
last guestion, either way, the guestion is inadmissible
and any statement that would come from those guestions

would be inadmissible.
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I would not argue the point, Your Honor, as
to whether or not this statement was made in that that
is obviously a jury guestion, a guestion cf fact, but,
indeed, with respectto the legality of the statement,
the admissibility cf the statement, I think clearly it
has been pointed out that it is inadmissible.

We then have the statement, Your Bonor, of
the security Officer Durham. The guestion before this
Court is whether, in fact--1 believe it is a twofolgd
guestion: (1) whether, in fact, the security O0fficer
Durham was acting in concert with the police, because,
then, of course, Miss Durham would be in the same role,
in the same status, as a police officer.

The peolice officers cannot do indirectly
what they can't do directly. They cannot say, "Well,
I can't guesticn you, so I will send an agent of mine
tc guestion you."

The security Qfficer Dﬁrham said that she
didn't ask any questicns, that, indeed, the Common-
wealth would have you believe that there was just an
excited utterance, that, indeed, perhaps, Mr. Jamal's
statement (if there was a statement) was part of the
res gestae. There was an excited utterance.

And, of course, again, we know that this
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utterance, if there was one, was after he was arrested
at the scene, and we have gone through the injuries,
and after he had been transported from the scene to
the hospital, brought into the hospital, dropped, or,
at least, he fell to the floor, that he said something
to the effect that, "Yes, I shot him, and I wish I
could shoot all the other police officers," or some
words to that effect.

So, the guestion is: Was this security
officer working in concert with the police? Where
were the police when she was there, right there? What
did the police do?

Well, we know there is at least the sugges-
tion by Dr. Cudemo that at about that same time was
the time that this security Officer Durham saw Mr.
Jamal.

What did Dr. Cudemo say? She didn't hear
Mr. Jamal say anything. Did she hear the police offi-
cers say anything? No, she heard nothing whatscever.

She, in fact, alsc saw that there was a
police officer's leg raised. The Commonwealth has
suggested in its questioning that, in fact, Mr. Jamal
must have raised his hands, and that's where the groan

came from,.
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Well, if the police officers didn't strike
him and didn't kick him, why would he be raising his
arm to cause self pain? I think common sense tells
you if something is going to cause you pain, you don't
do it, so he is not going to do that.

That groan that Dr. Cudemo heard was as a
result of the kicking. Your Honor is certainly well
aware of circumstantial evidence., There is no direct
evidence that an cfficer kicked him at that scene, but,
certainly , with the leg raised and the subseguent
groan, I think that would be consistent with him being
kicked,

So, the question is when and if Mr. Jamal
said something after being struck by the police offi-
cer, what was he sayving? "If you let me go, I'1ll kill
all of vou officers.” He is saying if he said that,
"That would be a natural response if my hands were
cuffed and someone was kicking me. I think I would
say, 'If you let me go, I'll kill all of you.'"

Whether that is a threat--and, he is not
charged with that; Your Honor doesn't have to consider
whatler or not that was a legitimate threat or actual
threat.

But, whether, in fact, he made a statement,
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that statement was coerced in any way whatsocever by
the police. The statement--and, we've heard it-=if
this security officer heard it, isn't it awfully
strange that the security officer was there, the police
were there, no police officer came in and said that
they heard him say that, just this security officer.

And, I'm suggesting,Your Honor, that if, in
fact, Your Honor would assume that the statement was
made, that, in fact, that statement was made as a re=-
sult of coercion and the physical abuse that Mr. Jamal
was suffering at the hands of the police at that very
moment.

Your Honor, before going to the other police
cfficer who indicated that he heard a statement, I'4d
like to focus on the issue of the identification which
I believe is obviously a very critical issue.

Cynthia White has testified--and, again, the
credibility is a collateral matter with respect to the
decision that Your Honor has to make here, but, again,
common sense obviously is a relevant consideration.

Cynthia White says to the police that the
person who shot the police cfficer was short. Your
Honor may make your own decisions as to whether or not

Mr, Jamal is short.
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Cynthia White says, when the guestiocn was
posed by Mr. Jamal, "Am I short?”

Her response, "Well, you are not tall."

Well, one cannot be tall and be a number of
other things and not be short. One could be a giant,
but I am not going to get into that.

She said she couldn't answer the guestion as
to whether Mr. Jamal was short. Why is that important?
It is important in the totality of the circumstances,
because we know from all of the witnesses that there
have been a number of descriptions given as to who it
was that supposedly shot O0fficer Faulkner.

We have heard that he was short. We heard
that he was six feet, 225 pounds, and we have heard,
"I don't know what the person looks like.”

So, why is that important, again? 2nd, in-
terestingly enouch, Cynthia White says she was at the
scene. She told the police officer that she saw what
happened.

They didn't take her to the wagon to look
in. Interestingly enough, they took Mr. Schobert to
the wagon. I believe they took Mr. McGilty {(sic¢c) to
the wagon, and I am not certain of that.

But, they did nct take Cynthia White to the
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wagon to look in there. Why? Thev never asked her to
look at the person who was inside the wagon. If, in
fact, the police cofficers believed her, and they be-
lieved that they had a legitimate reason to suspect
that Mr. Jamal had committed the crime, the natural
thinc to &o is see if this is the person.

I am sayving, "Let's see in a nonsuggestive
manner. We have someone in the wagon we would like you
to look at. Then you tell us in your own words what
if anything that person may have had to do with the
crime."

They didn't even take Cynthia White there.
When did Cynthia White see him? TIrom her testimony,
she says that she saw somecne run out of the parking
lot across the street.

We can assume, Your Honor, that she was at
one point, and she saw at the most a profile of the
individual going to shecot the cofficer, if you accept
her testimony.

She then says after the initial shot the
person stood over the officer with his back to her.
Again, no ability to see the person's face. Ve then
hear that she walked a little closer after the shoot-

ing and the person was sitting on the curb.
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BEow was the person sitting on the curb? He
was sitting on the curb with his back to the Volks~
wagen, which, again, would place his back towards her.

When would she have seen his face? There
was no testimony by her that would have suggested when
she could have seen anyone's face,

For that reason, Your EHeonor, we have in the
past asked for a lineup. A lineup has consistently been
denied by His Honor, Judge Ribner,

We come before vou, Your Honor, to contest
that identification procedure in that the first oppor-
tunity, we are contending, that Miss White, Cynthia
White, had to see Mr. Jamal was when he was brought in
on January B8th at a preliminary hearing in this very
courtrocom, and, then, she comes in and says, "Yes,
that's him.,"

By that time we know from all of the des-
criptions that the man had dread locks. Mr. Jamal ob-
viously has dread locks.

So, what else do you do to determine whether,
in fact, her statement, her descriptiocn, is true that
Mr. Jamal is, in fact, the person that she saw? We
go to what physical description she has given. She

has given descriptions of clothing-~-strike that. No
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description of clething.

The only physical description that I recall
that she gave to the police was that he was short, in
his early twenties, and that he had a moustache.

I think the Court records would show, and,
certainly, the police photos will show Mr. Jamal had
his beard on December the 9%th. He is not short.

That is the only thing Your Konor has to go
cn, the physical description that she gave at that
time. Is it consistent? The physical description
that she cave is inconsistent with Mr. Jamal's appear-
ance, again recognizing that she had no ample oppor-
tunity to review or to see or to observe whoever it
was that she saw run across the street and do whatever
it is that she saw.

For those reasons, Your Honor, I wouléd ask
that the identification of Mr, Jamal be suppressed.

I know that again she has testified on Janu-
ary the 1lth, and she has been at this hearing where
she again identified Mr., Jamal, and I am suggesting
that the out-cf=court identification was inadequate,
and that the conly identification that has been made
has been in court after Mr. Jamal has obviously been

arrested and arraigned, or arrested and certainly held
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on the charges of murder, and it is easy.

She would be an imbecile or an idiot to
think Mr. Jamal was not the person the police think
committed the offense. What is that? There is the
suggestion: Whoever they have at that table must be
the one.

She admitted that she had never seen Mr.
Jamal before this alleged incident, so it is not a
situation where she knows this man and she only has to
see a fleeting glimpse of him as one would do if you
know somebody.

I know my son when I see him, even if I see
t+he back of him. She had never seen Mr. Jamal before.
.Your Honor can take judicial notice of the fact with
the hair style it obscures to some extent the face of
someone.

Certainly,.that night--and, again, we are in
a well lighted courtroom today, but, certainly, that
night we know it was dark, even though cleose to four
o'clock in the morning.

I am suggesting to this Court that even if
she saw what she claims that shw saw, there is no tes-
timony even from her own lips that she had an adequate

opportunity to see whoever that individual was.
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THE COURT: Mr. Jackscn, aren't you arguing
weight rather than admissibility?

MR. JACKSON: Ne, I am not, Your Honor. For
this very reaseon, Your Honor: I don't believe that
you can consider the legalities of the identification
without addressing the attendant credibility guestion,
and I appreciate the credibility is a fact question,
and Your Honor must make a legal determination, but
Your Honor must make that legal determination based on
some fact, so you have to determine what the facts are
that happened.

THE COURT: But, isn't it whether or not
the someone in authority somehow influences the iden=-
tification?

MR. JACKSON: Yes, Your Honor.

THE COURT: Well, where is it?

MR. JACEKSON: Well, fine. Well, the influ-
ence is, Your lionor, she said she made an identification
The only time that we have is that she made an identi-
fication when she comes into court on January the 8th.

THE COURT: Are you Ssaying thatjiobody makes
an identification before that, they can't come in at
the time of trial and make an identification?

MR. JACKSON: No, I am not, sir.
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THE COURT: Well, what are you saying?

MR. JACKSON: What I am saving is that she
comes in on January the B8th to make an identification.
The Court has to decide: Was there an adequate oppor-
tunity for her to observe the individual at the scene?

THF COURT: That goes to weight. That's
what you argue for the jury.

MR. JACKSON: I understand that. But, the
guestion of the suggestion, Your Honor, is whether, in
fact, there is a suggestion when he is brought in
court as a defendant as to whether or not that suggests
to the individual that that is the person he saw.

THE COURT: I am sayving to vyou if nobody
makes an identification, there is no lineup prior to
trial, anybody who goes in and identifies the defend-
ant, that is illegal. That is improper. That's what
you are saying.

MR. JACKSON: No, I am not.

THE COURT: That's the impression I got.

MR. JACKSON: I am suggesting to Your Honor
that the legal guestion is whether, in fact, there has
been some agency of law enforcement that has suggested--

THE COURT: Right. If somebody had said,

"Here is a picture of the fellow, so that when you see
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him, this is the guy."

That's improper.

MR. JACKSON: But, implicit in that same
thing, Your Honor, is when she comes into court, and
he is the defendant sitting at Counsel table--

THE COURT: Right. And, I said you you
unless somebody has picked someone out at the lineup,
that person could never come into court for the first
time and identify the defendant,

MR, JACKSON: No. They could. But, vou
must do what they do here.

THE COURT: Suppose I saw somebody do some-
thing, and I said to the police, "I saw this. I saw
the fellow shoot him."

And, they don't ask me to give them a des-
ceription, and I don't give them a description, and the
very first time I see him is when he comes intoc court.

Can't I testify} "That is the man"?

MR. JACKSON: No, I am not saying that, Your
Honor. But, as a matter of law, the Court has to de-
termine whether or not that is legal.

THE COURT: ©No, no. That is weight. You
are now arguing weight? That's for the jury. Whether

or not that person really saw what they saw, that's
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weight,.

Now, when vou talk about suppressing identi-
fication, vou are talkinc about law.enforcement offi-
cers doing something improper that influences that
identification.

R, JACKSOMN: And, I am saving--

THE COURT: But, that we don't have here.
Cverything that you are arguing goes to weight, not
admissibility. That's for the jury to decide, not for
me to decide.

Whether or not they say they saw what they
saw is for the jury.

MR. JACKSON: I understand.

THE COURT: Whether o? not the police did
anything to improperly influence identification is for
me to decide. That's where you come intoc the suppres-
sion.

MR, JACKSON: Fine.

THE COURT: We don't have that here.

MR. JACKSON: Your Honor, comission. An
cmission are facts this Court can consider.

Obviously, if Cynthia White was at the sta-
tion and the officer said, "Here is a photograpgh. Go

in and make sure that that's him," that's an act of
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commission that Your Honor could make a clear deter-
mination on.

The cuestion here is if there are acts of
omission.

THE COURT: I cdon't know of anv such law,
unless vou have some.

MR, JACKSON: Your Honor, let--

THE COURT: You mean the police have to have
a lineup, or they have to o something?

MR. JACKSON: Let me present the arcument,
anéd Your Eonor must make the decisicon.

THE COURT: I am trying to get to the law.
Do you have law on this point, or is this just logic
that you are arguing?

MR. JACKSOK: I believe it is logic, Your
Eonor.

THE COURT: You don't have any law?

MR. JACKSON: I believe I might be able to
find some as well, because it seems to me if Your
Honor would give me some opportunity to define the
acts of omissicon as well, I am not necessarily talking
about the lineup, but proper police procedure with re-
spect to identification.

The police are not supposed to do a certain
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number of things. If the pelice fail to do certain
things, is that also objectionable?

THE COURT: Let's be specific in this par-
ticular instance.

HR. JACKSON: In this particular instance.

THE COURT: What did they do that=--d4id they
neglect to do that they should have done?

MR. JACKSCN: Why, not opening the wagon and
letting her see that that is the individual.

THUE COURT: That goes to the weight. That's
what you are going to argue to the jury.

ME. JACKSON: I understand it goes to the
weight, but there they have a situation where she says
the person is short and in his early twenties.

THE COURT: When somebody says "short" cor
"tall,"” who knows really what that means?

MR. JACKSON: There is a very gasy way to
find out.

THE COURT: I am a very bad Jjudge of height
or weight, but that doesn't mean I don't recognize you
when I see you, I can't tell you how tall yocu are or
how much you weigh, but, sure encugh, when I see you
in the hallway, I know you.

MR. JACKSON: I appreciate that.
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THE COURT: Some people have hetter powers
of cbservation. Some people can look at you and tell
you exactly how much you weigh, how tall you are.
Right, Ccunsel, to within an ounce? They can even tell
you the color of ycur eyes. I know pecople that I have
seen. I don't know the color of their eves, but I
know them. I don't even know the color of your eves.

' MR. JACKSON: I am not arguing that point,
Your Honor, that some people are good and some aren't.

THE COURT: Right. And, this you have to
take into consideration. And, when someone gives a
statement of a height, and you are talking about an
inch, two inches, three inches, what is the big deal?

MR, JACKSON: If I am talking about somebody
I see in a distance that I may underestimate or over-
estimate, it is really an approximation or what I as
an individual think his height is.

Now, Jjust as she said, you are not tall to
her is short. Maybe she thinks somebody tall is seven
foot six. I don't know, but that's an individual's
impression.

THE COURT: I don't see how that affects
a Motion to suppress identification. There has to be

some legal right wviolated in order to suppress that



Arguments 4.74

identification.

What you are arguing now 1is all dealing with
weight, which is scmething that the jury would have to
decide. We are now in a Motion to suppress, only.
That's all, whether any Constitutional rights were
vielated in any way.

MR, MC GILL: That's the only thing.

MR. JACKSON: Well, Your Henor, very well.

I have made my argument.

THE COURT: I am just trying to tell you my
problems here, what I have to look at. It is not
whether I believe her or disbelieve her. It's a gques-
tion that would be for the jury.

The guestion is whether or nct the police
did anything improper that somehow makes her identify
him.

MR. JACESON: Your Honqr, I appreciate what
you say with regard to the weight of the evidence and
the weight of the testimony, but I am sucgesting to
the Court in ny argument that as a matter of law the
police failing to present Cynthia White at the scene
to Mr. Jamal, in effect, denied Mr.Jamal his right to
be identified in a proper manner.

THE COURT: Well, unless you show me--that
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doesn’t necessarily follow, because vou take the other
argument. They took Schobert, or whatever his name
was, and said, "Yes, that's him," and, then, argue
that that is improper.

MR, JACKSON: ©No, no, Your Honor. It is how
it is done.

THE COURT: That's what I am saying. 1In
the one case you say that is improper. In the other
case you say they should have taken her over.

I don't know., Mavbe police officers should
and shoulé not do certain things, but the fact that
somebody doesn't do something, you can't show that
that somehow violates his Constitutional rights, be-
cause if that were true, he would be entitled to a
lineup before he even comes to trial.

That's basically not the law.

MR. JACKSON: Your Honor seems to argue
that a failure of the police to act is not objection-
able.

THE COURT: I didn't say that. I am just
saying: Does it somehow viclate his Constitutional
rights? 1Is there anything in the law that states he
must be jidentified right then and there? I don't know

of any such law.
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MR. JACKXSON: There is no such law that says
he must be identified right there at the scene or any
other time. I would agree with that, Your Honor.

But, what I am contending isrthat as a mat-
ter of law in this circumstance with regard to Cynthia
White, the fact that they had an oppeortunity and they
failed to exercise that oprortunity--

THE COUﬁT: You may be right. fThey had an
opportunity, and some police officer &idn't take ad-
vantage of the opportunity. But, does that make it
suppressible?

MR. JACKSON: I am saying under the circum-
stances, where Mr., Jamal is brought into court, I am
saying she did not have an adequate opportunity--

THE COURT: That's an argument to the jury.

MR. JACKXSON: Very well, Your Honor.

THE COURT: You are going to weight, and I
am not denying weight. I am only concerrned right now
with admissibility, not how much weight Miss White's
testimony should be given as to identification. That's
a guestion for the Jjury.

MR, JACKSON: And, I understand.

THE COURT: My only guestion is: Is it

admissible for whatever weight it might have? If not,
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the jury could decide it has no weight at all. It
doesn't mean anything.

I am letting it be admitted. That somehow
it carries some weight--that is still for the jury.

MR. JACKSON: I appreciate that fact.

TEEL COURT: This is all I am concerned with
at this time: admissibility. That's all. Not how
much weight it has.

MR, JACKSON: Very well, Your Honor.

With regard to Albert McGilty (sic), the
suggestion is--if I may have a moment--

THE COURT: Which one is that?

MR. JACKSON: Albert McGilty (sic).

MR. MC GILL: The last civilian witness did
not see the shooting. Ie saw him running across the
street.

THE COURT: While he was running across the
street.

MR, MC GILL: Yes.

MR. JACKSON: I withdraw that as to Mr.
McGilty (sic). There is no identification issue
there.

Cxcuse me one moment.

(There was an off-record discussion between
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Mr. Jackson and Mr. Jamal.)

THE COURT: Did vou talk about Schobert?

MR. JACRKSON: Yes. I think I am going to
talkx about McGilty (sic), too, Your Honor. I am just
going to confer with Mr. Jamal.

{(There was an coff-record discussion between
“r, Jackson and Mr. Jamal.)

M®R. JACESO!: Your Honor, could I have a
few moments, please?

(There was an off-record discussion between
Mr, Jackson and Mr. Jamal.)

MR. JACXZSON: Mav it please the Court, Your
Honor, very brieflwy, with regard to Mr. Echobert and
Mr, McGilty {(sic), the argument would be the same with
respect to them, and that is whether, in fact, the
police officers' conduct with respect to the show-up,
the identification, in the back of the wagon was legal,
whether there was any sucgestion on the part of the
police that would taint the 1i1dentification process.

What we are suggesting, Your Illoncr, based
on what the officers have said prior to them placing
him in the wagen that they have gotten statements from
various pecple, and they suspect that Mr. Jamal is a

suspect, He was placed in the wagon,
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What did the police officer say to those wit-
nesses when they were presenting them? ¥Ye are suggest-
ing to this Court, notwithstanding some comment to the
contrary, that the police officers have said, "We have
got the man. Make sure. Isn't that him?"

Of course, Ycur Honor says, "Well, they then
have the oppcrtunity cf saying, 'Ne, that is not him.'"

But, I'm suggesting to the Court that the
police officers, in fact, suggested to Mr. Schobert
who was eighty to eighty-five feet away who described
the man, again, six feet, 225 pounds--he looked in the
wagon, and he saw a black man who, in effect, was
upsidedown ané his hair on his face, ané says, "Yes,
that's him," and we heard him say yesterday, "That's
kim,"

We heard Mr. McGilty (sic) also loock into
the--

THL COURT: Who did you say? 1 took notes,
and I don't have the facts that yvou are talking about.

MR. JACKSON: All right. I am not suggesting,
Your Honor, that--

THE COURT: All I can go by is from what I
heard from this witness stand. I am looking at Scho-

bert's testimony and MecGilty's (sic) testimony, and
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that doesn't say what you are saying.

MR. JACKSOW: All right. Your Honor, I am
not suggesting--and, that's what I am saying--that
the witnesses may not necessarily have said the very
words that I have said. I am asking Your Honor--

TIIE COURT: I know. But, when it comes to
admissibility, must I not take what I hear here?

MR. JACKSON: Understandably, and that was
ny point earlier about you making your decisions of
law based on the facts that you hear.

TIIE COURT: Right. That's admissibility.

MR. JACKSON: Yes, sir.

THE COURT: That's admissibility. And, he
says both of them said that the police didn't say
anything. They just opened the door.

MR.JACKSON: I understand that.

TEE COURT: And, they asked him if he could
identify the man who ran from the parking lot, as far
as McCilty (sic) was saying, and he says, "Yes," and
they opened the door and they did not tell him who was
in the wagon, and he said, "That is the man.”

MR. JACKSON: Fine. What I am asking Your
Honor to do is--you have heard what the witnesses have

testified to, I am asking Your Honor obviocusly to
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exercise your discretion and common sense with respect
to both of these witnesses as saying that the police
got this brief statement from them, "Yes, I saw every-

thing," or, "I saw something,” whatever it is. T
don't believe the words are that important as to what
they &id say.

Then what did the police say? They had just
taken them over to the wagon, and as your notes re-
flect as well, they don't say that they have anybody
in the wagon.

Well, why is the man going to the wagon?

THEE COURT: To look and see.

MR. JACKSON: At who?

TEE COURT: To identify the man that he says
ran from one part of the lot to the other, as far as
McGilty (sic) is concerned,

MR. JACKSON: But, there is no testimony
that the police told him there was anybodv in the
wagon. That is the point, Your Honor.

TEE COURT: No, neo, no, no, no. You are
missing the point.

MR. JACKSON: I don't believe so, Your Honor,
and that's what I am saying. I am suggesting, Your

Honcr--
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THE COURT: The police officer asked them to
lock into the wagon, is what he says, and he did, and
he said, "Yes., That is the man that shot the officer.”

What you are asking me to do is to somehow
forget what that witness said and say that the police
officer said somethinc else. You are implying that.

I can't do that. Y¥ow, yvou might be able to
do that when ycu are talking to the jury, but we are
talking about admissibility.

MR. JACKSON: I understand that, Your Honor.

THE COURT: And, taking from what I have from
what I heard from the witness stand--and, that's all I
can go by as far as admissibility is concerned--there
is nothing there.

In other words, he didn't say, "The police
cfficer said, 'Thé guy that you say shot the officer
is in the back. Would you make sure that that is him.'

He didn't say anvthing like that. He just
asked him if he could identify the man who was in the
back.

MR. JACKSON: He didn't say that. He just
said, "Look in the wagon," is what he saié that the
rolice said to him.

THE COURT: The police asked him to look
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into the wagon, asked him if he saw the man who shot
the officer, that he said shot the officer, and he
said, "Yes."

MR. JACKSON: O©OK. Well, Your Honor--

TEE COURT: And, no., Ee asked him that
first, and, then, he opened the door, and, then, he
identified the defendant.

MR. JACKSON: Fine. OK. Your Honor, I am
asking you to consider the logical orission of evi-
dence. You have to accept or reject and judge the
credibility of witnesses to determine admissibility.

THE COURT: That is not true. Only as to
that point, not whether or not he was really able to
observe him.

MR. JACKSON: I understand,.

THE COURT: See what I am talking about?

MR. JACKSON: Yes, sir.

THE COURT: Only the credibility as to what
he says the police did at that time.

MR. JACKSON: I understand that. So, the
point is, ¥our Honor--

THE COURT: What you are asking me to do is
to dishelieve him and presume that the police did

something improper.
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MR. JACKSON: To some extent you are very
right, Your Honor; that is exactly what I am asking
you to do. And, I am asking you to do that based on
common sense, Your Honeor, not--I am not asking you to
presume facts that are not necessarily in evidence.

Your Honor well knows that you are certainly
able to use your common sense, your judicial discre-
tion, in determing wbkat the facts are.

Again, if someone tells--well, I am not going
to get into two examples, Your Honor. You certainly
can use your common sense to determine if someone is
telling the truth and what they are tellinc the truth
about.

If someone says that, "Yes, the police said,
'‘Come to the wagon. I am going to open wagon,'" what
were they going there for?

TEE COURT: To see if you can identify the
man who shot the officer.

MR, JACKSOXN: Vhere was the indication that
there was a man in the wagon? What I am saying is--

THE COURT: Well, if there was a woman in
the wagon, it's up to him to say, "That is a woman.
That is neot the one.”

MR. JACKSON: Your Honor, I am a little bit
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before you. What I am suggesting to you is if he says,
"Yes, I saw something happen,"and the police says,
"Yes? Come with me. I am just going to open the
wagon," I am suggesting to you that the police said
something to him about what or who was in the wagon.

That's what I am saying.

THE COURT: You are asking me to assume
facts that I haven't reallv heard.

MR. JACKSON: 1Isn't it reasonable and logi-
cal that the police would say something about who or
what was in the wagon?

THE COURT: I am sure they did.

MR. JACKSON: That's my point,

THE COURT: But, the thing is you are asking
a man today, six months later, to remember the exact
words that somebody may have said six months ago.
That's pretty difficult.

MR. JACKSON: MNot necessarily the exact
words, but some indication of what the police said to
him.

THE COURT: I think he did say, but when the
notes are transcribed, it will show it. But, I think
he did say teo him, "Can you identify the person who is

in the wagon?”
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MR. JACKSON;: I don't recall that at all,
Your Eonor. It is just that he was taken to the wagon,
Your Heonor. Your recollection, unfortunately, is
going to rule with respect to your decision on admis~
sibility.

I am simply sucgesting to the Court that in
order for you to make a proper determination of admis-
sibility of this identification that you have to con-
sicder the testimony of what was given as well as what
was not given in order to determine what credible evi-
dence you are coing to use as a factor in vour deter-
mination, and I ar suggesting that for the police or
for this witness to simply sav, "Yes, I told the pol-
ice I saw evervthing," and that for no reason whatso-
ever he was told, "Well, we are just going to take you
to the wagon. Weé Zon't know what was in there: a
barracuda, a police dog, a woman, a chicken, or child.
wWe don't know,"™ is what he wouldhave you believe, and
I am suggesting to this Court--

TEL COURT: Well, he did say that the poclice
made no suggestien to him that the man in the wagon
was necessarily the man that he saw.

P, JACRSOW: Your Honor, you and I both

know that the suggestikbility that we are determining



Arguments 4 .87

today is a legal determinaticn, certainly not for ¥r.
Schobert or Mr. McGilty({sic) to decide what suggestion
is.

THE COURT: ©Only as to admissibility. You
keep arguing on weight. You forget there are differ-
ent things here, and whether I admit it or not is still
for the jury. It is for them to decide.

MR. JACKSON: I understand. But, Your Honor,
you just indicated that he said that it wasn't sugges-
tive. What does that mean to you in making a legal
determination that it wasn't suggestive?

THE COURT: Well, let me say this: 2All he
says is the police officer asked him to look into the
wagen. Right? He looks into the wagon, and he says,
"That is the man that I saw shoot the police cfficer."

You are saying yvou don't particularly like
that.

MR. JACEKSON: Well, it is not a matter of
ry liking it. I don't believe it.

THE COURT: You may not believe it. You
may not believe it, but unless there is some evidence
that would convince me that there was some suggestive-
ness about the identification, how can I refuse its

admissibility?
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MR. JACKSON: Well, Your Honor, I--

THE COURT: By conjecture?

MR. JACKSON: VWell, Your Honor, I have pre-
sented the argument, and I believe that there is ample
opportunity for you to reasonably believe that some-
thing was said, and for the witness' failure to answer
it is some indication that scomething is amiss, Your
Honor.

THE COURT: Let me say this: This other
fellow, McGilty (sic)--he testified that he even saw
the police put this defendant in the wagon.

MR. MC GILL: Your Honor, the name is
McGilton ({sic).

THE COURT: What is his name? Albert
MeGill (sic)?

MR. MC GILL: Neo. Just to clarify it,
M-g-g=-i~l-t-o-n.

THE COURT: ©h, wait a while! M~-a~g-ji-l-

MR. MC GILL: Yes.

THE COURT: M ilton?
MR. MC GILL: Yes.

THE COURT: I am sorry.

MR. MC GILL: That's all right, Judge.
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Albhert Magilton.

THE COURT: I spelled it wrong. M-a-g-ji-1l-
t-p-n. OK. Yes. He is the one that said he saw him
coming from the parking lot.

Actually, he didn't see the actual shooting,
though.

MR. JACKSON: That's correct, Your Honor.

THE COURT: But, he says the man he saw run-
ning from the parking lot with his hands behind his
back is definitely this defendant. That's what he is
saying.

MR, MC GILL: That's correct.

MR. JACKSON: That's correct.

THE COURT: And, when he identified him in
the wagon, he said, "That is the man that I saw run-
ning from the parking lot."

He didn't even say, "That is the man I saw
shoot him.*

Notice: If he is going to lie, he could go
a step further and say, "Yes, I saw him shoot him."

MR. JACKESON: Let's go further with respect
to Mr. Schobert and Mr. Magilton. The wagon was open
at the same time for both of those witnesses.

Mr, Magilton was specifically asked, "Is
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that the man?"

"Yes."

Well, what man are they talking about? The
man that he saw running across the parking lot? Fine.
We have no problemslwith that whatsocever, no problems.

Mr. Schobert was still there. What was he
asked? Nothing other than, "Look in the bkack of the
wagon."

That's what we have., Your Honor, you have
your own notes there as well, and I have mine. There
was nothing.

Why is that? Because, on the one hand
Schobert is saying, "I saw who did the shooting."”
.Magilton is only saying he saw a man run across the
parking lot.

So, why is it if both of them are viewing
t+he man at the same time one is asked, "Is that the
man?" The other isn't.

THE COURT: Because, maybe it was different
officers that took them there.

MR. JACKSON: It was the same time, Your
Honor.

THE COURT: You can't say that they were

both at the very same time. My notes don't indicate
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that. Nobody askeéd them that gquestion.

timony, I

¥R. JACKSON: Your Honor, based on the tes-

believe, of one of the police officers with

respect to when the door was opened, or something like

that, that's when they saw him. One time. One tine

for the witnesses; one time for Inspector Giordano,

the only

+ime the wagon was open.

TEE COURT: Tell, I don't know. I can't

honestly say that, because I don't think anybody asked

anybody that guestion.

shown the

tion--

separate.

have been

thai.

MR, JACKSON: It was asked when they were
defendant.
THE CQOURT: That's right.

MR. JACKSON: I don't think the specific guef-

TEE COURT: Mavbe they were together or

MR. JACEKSON: The specific guestion may not

asked, and I agree with yvou.

THE COURT: I don't have anv way of knowing

MR, JACKSON: Vell, Your Honor, one of the

police officers--and, I don't recall--and, I guess I

could go--one of the police officers indicated--and, I
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believe it was perhaps in the wagon crew--indicated
when the witnesses went up to make an identification--
and, it was Magilton and Schobert that went'up--'

THE COURT: Schobert is the guy that said he
never lost sight of the defendant from the time he
first saw him shecot the police ocfficer until he saw
him put in the wagon.

MR. MC GILL: Judge, may I interrupt? I
would really like to get into this aspect of it.

MR. JACKSON: Your Honor, the defense would
rest.

MR. MC GILL: Mr., Jackson, if you have any-
thing else, I really don't want to interrupt you, if
you have anything more.

MR. JACKSON: Just one moment.

(There was an off-record discussion between
Mr. Jackson and the defendant.)

MR, JACKSCN: Nothing further, Your Honor.

MR. MC GILL: May I proceed, Your Honor?

THE CQOURT: You may.

MR. MC GILL: I'll try to take fifteen min-
utes at the most.

Your Honor, in reference to this issue,

since this is fresh in the mind of the Couvrt, I sheculd
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like to address that, the identification issue.

Your Honor, it just doesn't matter under the
law whether or not an individual officer would take
someone to a wagon and say, "Is this the man you saw?
Is this the man you saw shooting? 1Is this the man vou
saw running across the street?”

ind, then, open up the door. o©Or, if he
opens the door, "Can you identify the man who ran

across the street,"” or,"

Can you identify the man who
shot the cfficer?”

Then he opens the door and says, "This is
the man."

It just doesn't matter. The reason under
the law--which I am sure the Court is well aware of
from your responses, and I have known Your Eonor for
a while-—-the least suggestive--the least suggestive
identification procedure by the police is what we have
in this case. The least suggestive.

The reason is this: Ko. 1, where you have
suggestive identifications, the concern is obviously
that the police cdo something to focus your attention
to an individual at some time away from the crime:

for example, showing a photograph down at the police

station eight hours, two hours, two weeks, or three
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modths later, and asking, "Is this the man that d4id
iez”

That is suggestive. A one-on-one show-up
somewhere down the line, say a week, two weeks, three
weeks, this would give you a suggestive--~potentially
suggestive identification.

The least suggestive identification--and, as
a matter of fact, the type of identification which has
been endorsed and suggested by the Supreme Court is
on-the-scene identifications.

The reason? Simple. When the individual
who identifies the man is right on the scene, is then
taken up to the man that he just saw and identifies
him, or says that he is not the man, then the police
are able to eithefkeep that man in custody or release
him %o go.

S0, the Supreme Court of this Commonwealth
has encouraged on-the-scene identifications just for
that purpose, both for prompt law enforcement arrests,
as well as prompt releases.

Sugcestive? The least suggestive. As a
matter of fact, it's the kind of ifentification which
the Supreme Court suggests to have.

In this particular case, it is particularly
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unigue in that the witnesses, 2ll three cf them, as I
recall the testimony, from the time that they first
saw the defendant to the time that the defendant--that
ig, two of the three--shot the officer to the time
that they were taken to the wagon after they cbserved
the cefendant shoot the officer, he never left their
sicght.

"That is a unigue and textbook example of
nonsuggestive identification: never left their sight.
Sc, they see him sitting at the curb, and, then, taken
to a wagon, and, then, theyv are asked by a police
officer, "Can vou identify the man who did it," when
the police arrived, and, then, they go up to him,
look right at him, having seen him just moments before
o the act, and icdentify that man as the man who shot
the officer, two of them--or, one of them there, ang,
then, one acrcss the street., The least suggestive
identification.

In reference to Cynthia White, I believe
what may have been the motive, the intent, of Counsel
in articulating his objection to her identification,
he may have said or meant tc say that where there is
nc lineup and the first confrontation that the wit-

ness has the man that she saw is at a one-on-one
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confrontation at a preliminary hearing or a bail hear-
ing, or whatever, there may at times be a reguirement--
there may be a requirement for a lineup kefore that
hearing. If there is no lineup before and if the

first time she sees him is at the hearing, that iden-
tification coulé be suppressed.

The basis for, however, the requirement,
since it is within the discretion of the Court, is a
much different factual situation than was presented
in this case, because in the cases--and, I will cite
Commonwealth v. Warren Sexton, among some others--you
are dealing with an individual who goes into the store;
a robbery occurs; a victim or a witness sees an indi-
vidual that they never saw before, and only has a
clance, second glance, of the individual who then runs
awvay.

They then do not see him anymore. It was
that glance. The first time they see the individual
is at the hearinc, which could be anywhere frem maybe
two weeks, three weeks, a month, whatever.

In that situation--and, that is not even
universal in itself--but, in that situation, a lineup
may be necessary.

The facts of this case completely differ,
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and that was part of the argument that was presented
before Judge Ribner.

Can that--excuse me. Strike that.

In this particular case, Cynthia VWhite saw
an individual, the defendant, three carlengths away.
"hile still focusing on the defendant as he ran across
the street, killed the officer, then moved and sat down
at the curb, her eves alwavs were on the defendant.

She then, rather than turn away or walk
away, walks up to the defendant when the police arrive,
comes within four feet, similar to the distance that
I am now, and looks at the defendant and sees a portion
of the defendant's face, as she saw a portion of the
right face as he was running awav.

It is the same man. As he was taken by the
police to the wagon over there, she also sees and men-
tions to officers that she saw what happened. Within
four feet, and as they were carrying on, she was then,
having told the officers, then taken down to homicide
to an interview, never shown any photographs or never
having done anything else before a preliminary hearing.

As you can see from those facts, no lineup
at all would have bsen required. He never left her

sight.
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Mr. Magilton, the same thing. I have al-
ready dealt with that, so in all of those situations,
Your Honor, the police action, particularly in bring
ing the witness to the wagon, because that was the
only police action--the only reason I put Cynthia
White on was to show this Court how close she came to
the defendant as she walked up, to show to this Court
that he was always in her view, to show that there wzas
absnlutely no neecd at all for a lineup and what a wit-
ness would necessarily have to go through in that sit-
natien.

So, Your Honor, I would suggest--or, I would
sav to the Court not only with the facts as presented
to this Court, Constitutional in its application and
reference to the law, but that type cf on-the-scene
identification was what is endorsed and encouraged by
the Supreme Court.

In reference toc the other aspects of the
Motion to suppress, Mr. Jackson was guite right that
the issue of whether or not statements are made is
not a subject matter of this particular suppression
hearing. It's the subject matter of the trial for a
jury to coacern itself with.

This with all due respect to the Court 1is
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one of the problems, one we do have with well-inten-
tioned self representation. It may at the time get
into areas that may not be relevant to the Motion.

Mr. Jackson was guite right. The fact situ-
ation is for a jury to be concerned with.

| In reference to ccerciveness, first of all
of the hospital statements, No. 1, there were no gues-
tions being asked by either the security officer or
Officer Eray. The statements, the comments, made by
the defendant were made as what is called in legal
language "blurt-outs,"” no response, statements, oral
exclamations or oral comments that are made without
guestions.

There is no evidence before this Court of
any kind of coerciveness directly related to any of
the blurt-outs, and, as a matter of fact, there was no
reguest or no question to kring about the blurt-outs,
so there would be no guestion, then, of voluntariness
of blurt-out, since it was not a response to a gues-
tion, and there was no evidence of any kind of direct
coercive influence.

In reference to the statement made to Inspec~
tcr Giordano, Counsel raised the issue--as a matter of

fact, Mr. Jamal also raised the issue--of custodial
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interrogation. Now, in reference to that, the Court
could well see, based on the facts presented, that the
defendant at the time he made the statement to Inspec-
tor Giordano was in custedy. It would be Zifficult
for the Court to see otherwise.

But, the key issue in that particular res-
ponse, that particular dialogue, was whether it is
custodial interrogation, and the key word is "inter-
rogation."”

Rather than just to talk about the law, I'll
cite the Court an April B8th, 1981, decision of Common-
wealth v. Robert Hankins, which I will give to the
Court at the conclusion.

And, the Court found that it is appropriate--
strike that.

I'll rephrase it. The Court found that a
guestion asked by police in order to neutralize a
life-threatening situation, thatrneed not be preceded
by Miranda warnings.

As the Court well knows, there are guestions
that a policeman is allowed to ask, administrative
guestions, a guestion as to the wellbeing of an indi-
vidual, a number of questions that they can ask.

Along with those guestions, depending upon
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the circumstances, a question that directly relates to
the safety of the operation, the safety of the surroun-
ding individuals, the safe of the defendant, or the
individual himself who is being guestioned, are gues-
tions that are permissible; however, you can go no
further than to determine the life-threatening or ab-
sence of life-threatening situation.

In this situation where we have Inspector
Giordano who goes to the wagon, is told this man is
the man who supposedly shot the ocfficer--if I recall,
he had heard that from an individual which I brought
out from him that he had heard that before he went in
the wvagon--then he goes into the wageon, and sees the
defendant, and he also sees a cun--or, excuse me; not
a gun--a holster, an empty holster,

Now, when he recognizes this and sees that
situation right there, his guestions were, first of
all, how was he? Was he hurt? 2And, then, the reguest
cf: Where is the gun?

Once that response was given to him, he was
nct permitted to ask any other guestions under the law.
He had then found out and had determined where the
gun was. It wasn't in some other pocket. It wasn't

in on the floor nearby where, perhaps, in some way he
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might be able to gét to it. He found out it wasn't
there. It wasn't around somrewvhere under a car where
the police didn't know it was.

Before they left, not only would they pick
the evidence up, but, more importantly, so that some-
one else might not pick that gun up and kill another
officer or a civilian eor anybody.

Now, under those c¢ircumstances, it is in-
cumbent, it is necessary, it is regquired by ocfficers
of the law, and it’s part of their duty t¢ neutralize
that situation, get the weapon out of the way, and go
akout their business.

That's what happened here, anéd the law per-
mits it. Specifically, Your Honor, United States v.
Castellano {sic) which is cited by the Hankins Court.
Cas+tellano {sic) is 500 ¥. 2nd 325, 5th District,
1974,

FBI agents asked the object of a search pur-
suant to a warrant 1f he had a gun within reach prior
to reading him his Miranda warnings.

In concluding that the guestion was proper,
and, therefore, the answer admissible--and, I am gquot-
ing from the Opinion--"The safety of the operation was

the agent's primary concern. No rational investigatory
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purpose could have prompted such a guestion about
premises which the agents were authorized tc search.,"

The safety cf the operation. The primary
concern was to neutralize that. The law, Your EHonor--
and, I would ask, since I only have cne copy, I would
give this to !Mr. Jackscn for his review, as well as
Mr. Jamal.

THE COURT: We will get copies made. Let
me ask vou one gquestion. Mr. Jackson raised the issue
a2cs to whether or not the--he first asked, "Where is
the gun," or, "Are you hurt?"

Does it make any difference?

YR. MC GILL: Your Honor, I believe that
well under the present law that I cited to the Court
it does not make a difference on that particular situ-
aticon.

What it does is it just adés weight tc the
guestion, because it shows that the purpose was not
investigatory to get incriminating evidence, but the
purpose was one of administrative, and, also, the
wellbeing of the individuals nearby.

By asking him whether he was hurt or not,
obviously that is not incriminating. That is to £f£ind

out how he is, should he get to a hospital. He
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doesn't know. He just arrives on a scene.

So, right away you are talking about nonin-
vestigatory there. The second step is he takes over.
He sees the whole story, so he neutralizes that situ-
ation guickly.

So, either way it is significant, but not
necessary. It is significant, Your Eonor, because it
adés weight to the showing at this Motion that the
purpose was not to obtain incriminating statements,
but the purpose was an administrative one for health
reasons, about safety for public welfare reasons.

In terms of coerciveness, Your Honor, again
T have handled that area. I would just like to make
a statement of record that it is certainly not my
recollection. I think I saw it appear somewhere, also,
but I would obje&t to the word “ram."

Nowhere in the officer's testimony was the
word "ram" used. It may have been some argumentative
statement by Mr. Jamal.

The officers stated they had carried Mr.
Jamal who was resisting to the wagen, and his head did
make contact with the pole. He hit the pole with his
head, but I would object to the word "ram," because

it wasn't used.
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Nothing else, Your Honor.

MR, JAMAL: Judge, I'd like to address some
of the issues raised by the prosecution. Mr, McGill
spoke about blurt-outs. Again, it is my position that
no such blurt-outs took place, that the first word
tlurt-puts camne three months after this incident
cccurred.

MR, MC GILL: Your Ilonor, I would object to
£his. I think we have had sufficient argument. It
is clear that is net a matter of the suppression hear-
ing at this point. I think we have had long enouch
argument, and I would object to this.

MP, JAMAL: Well, the point I am making in
terms of relevance and in terms of admissibility is
that no such statements were heard by either Dr.
Coletta or ﬁr. Cudemo, cr even alleged by them.

THE COURT: You have to understand that not
everyone may have been within that area to hear it
within that time. That is a gquestion for the jury.

MR, JAMAL: Acain, the point that must be
made--

THE COURT: Two people can see an incident
happen, and one sees it happen differently than

another. Two people can be there. One person gives
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it one way, and the other person gives it another way,
or one person comes in five seconds later and didn't
even hear the statement, so that 1s not material.

hether or not you actually made this state-
ment is really for the jury. My only problem is: Is
it admissible for them even to consider it? That's
the guestion.

MR. JAMAL: On the guestion of admissibkility
to even be considered, the Supreme Ccurt has ruled
that a coﬁfESSion must be given of the free will and
rational intellect.

™HE COURT: Nobody is saying anything about
that. They are saying these are blurt-outs. The jury
would have to believe that you actually blurted out
that statement. You see, it has nothing to do with
the Motion to suppress. Don't misunderstand.

MP., JAMAL: OK. I get your point, but the
point I am making is that even ifrsuch blurt~cuts were
made, if they came after phvsical coercion--now, of
course, Mr. McGill would not consider that coercion.
It was not his head that was rammed. It was not pulled
or carried. It was rammed into a poele. I consider
that at a very minimum some kind of abuse.

And, in the event of such abuse, coercion,
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beating, then that alleged confession (the blurt-outs
that were spoken about) would have to be suppressed.

THE COURT: Well, vou forget that that secur~
ity guard at Jefferson Hospital says that nobody did
touch you. Nobody had beat you. Nobody had done any-
thing to you.

MR. JAMRL: I don't forget that at all,
Judge. ©0f course, that decesn't mean it didn't happen.

MR. MC GILL: Judge, I object. I think we
have gone over this. These are the dangers of this
sort of thing. I object, Your Honor, to anv further
argument. It has been covered completely.

Mr. Jamal and Mr. Jackson have made their
positions very well before.

THE COURT: Yes, you have taken that posi-
ticn before, and I have heard it.

MR, MC.GILL: I would also point out that
all the interviews at the hospital from January on
when there were many--were taken as a result of the
investigation which was reguested and granted by the
Police Department. That's one of the reasons why it
started at that time, because they had reguested the
investigation.

But, even that has nothing to do with it.
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It is just, Your Honor, that I believe we have exhaus-
ted that area, and I would object to any further argu-
ment, unless there is a new point.

TEE COURT: All right. I will render my
decision at three o'clock this afternoon,

MR. MC GILL: Judge, before you leave, I
just want to add a further statement that when the
prosecution was arguing, that Inspector Giordano had
entered the wagon and was looking for weapons, it was--
You've heard an officer say in this court that he had
two guns in his hand. He was standing in the street.

THE COURT: I say once again: What one
officer does, another officer may not know.

Let me read that case that the District
Attorney has given me.

MR. JAMAL: Judge, bhefore you leave, I'd
like you to address the Motion to provide notes of
testimony of trial. I asked you that several days
ago, and-=-

THE COURT: You what?

MR. JAMAL: Provide notes of testimony.

THE COURT: Well, I am sorry. I already
explained to you it is impossible.

MR. JAMAL: Judge, 1f you ordered it, it
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would be possible, wouldn't it?

TEE COURT: Hey! You do what I do.

MR. JAMAL: Judge; why are you gcetting up

when I am addressing the Court?

THE CCOURT: You have to address that to me

after a while. I want to get a bite to eat. It is

1:30.

T have to have a bite to eat. I would l1ike to

think about my decision here.

Bring this up afterwards. I can only do

one thing at a time. 2All ricght? I will see vou at

three o'eclock.

this

rule

that

ical

{A luncheon recess was taken until 3:00 p.m.

date.)
(After recess):
THE COURT: Do you have something to say?
MR. JAMAL: Yes, Judge. I'll wait until you
on the motion.

THE COURT: All right.

All right. It is the decision of this Court
the Motions to suppress the statements, the phys-
evidence, and identification are denied.

The Court will file written findings of fact

anéd conclusions of law.

Is there any other motion at this time?
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MR. MC GILL: I have no Motions, Your lonor.

TIET COURT: Mr. Jamal, are there any other
motions at this time?

MR, JAMAL: Judge, the Motion as to the
alleged confession--

TEZ COURT: TThat is that?

MR. JAMAL: The Mction as to the alleged
statements?

THE COURT: They have been denied.

MR, JaMaL: OR. I'd like to renew my motion
for John Africa to assist me as backup Counsel in this
trial, Judge.

THE COURT: Once again, for the fcourth time,
that is denied.

MR. JAMAL: Judge, I gave your court clerk
here a copy of a Petition to provide testimony, notes
of testimony.

TEE COURT: What about the notes of testi-

MR. JaMAL: I would like to have them sup-
plied to me, as I cannot afford to purchase them.

THE COURT: Well, thev will be. When I get
mine, you will get yours. We understand that.

MR, JAMAL: When will you get your notes of
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testimony?

TEE COURT: Wwhen will I get mine? Well, I
have completed a few cases now, and I have still been
waiting mavbe three, four months, but I will get them.

MR. JAMAL: Can I get a daily transcript,

THE COURT: ©Oh, I'd love to have a daily
transcript, but that is a physical impossibility.

MR, JAMAL: Judge--

THE COURT: 1 have been waiting three or
four months for notes to be transcribed.

MR. JAMAL: I understand that yocu are wait-
ing for your notes to be transcribed, but I am asking
if it is possible for you to order daily transcripts
to be provicded to me,

THE COURT: I wish I could. I am trying to
tell you that it is just physically impossible., I am
waiting for notes in cases that have already been com-
pleted.

MR. JAMAL: Judge, obviously, you deal with
several cases a week, several a month, several a year.

THE COURT: HNeo, no, no. I only take one at

a time.

MR. JAMAL: Well, one at a time, but, obvi-
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ously I am talking about this case.

THE COURT: I am talking about this case,
too. Some day maybe they will have audio-visual tapes,
and then you could have it on a daily basis, but until
that time, I wish I c¢could have them and ycu could have
t+hem on a daily basis, but it is not possible.

MR. JAMAL: Judge, is it possible for vou to
order it to be done?

THE COURT: It's silly to order something
that I know can't be done. If I could do it, I
wouldn't be waiting three months for notes from a case
that has been completed three months ago.

MR, JAMAL: Well, Judge, I know that it can
be done, because it has been done in other trials.

THE COURT: It has?

MR. JAMAL: Yes.

THE COURT: I don't know of anybody that
gets it, but it's fine if you could do it.

MR. JAMAL: In the case of John Africa v.
the U. S. Government in the Federal Court.

THE COURT: Well, the U. S. Government may
have other resources, but I don't know.

MR, JAMAL: You are saying the City of Phila-

delphia doesn't have the resources to provide a daily
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TEE COURT: I am afraié not.

MR, JAMAL: Isn't that really vour crdéer,
Judge?

THL COURT: No, it is not my Order. I would
be glad to order a daily transcript if I thought I
could get it, but I am not ¢going to order scmething
+hat I know that I can't ¢et. That would be a nullity.

I can appreciate what you want, and, like I
say, I wish I could have it, too, but I have to be
practical. It's just not possible.

MR. JAMAL: Judge, on the guesticon of legal
runners, you said you would take that under advise-
ment.

THE COURT: Legal runners? I told you you
already have two legal runners, and any further legal
runners you want, take up with Superintendent Cwens.

MR. JAMAL: The issue here is not Superin-
tendent Owens, Judge. I am addressing you.

THE COURT: Well, I already made the deci-
sion. I am not going to order Superintendent Owens to
do anything that he can't do. You already have two
runners.

MR. JAMAL: Judge, Superintendent Owens did
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not sav that that was not possible,

TEL COURT: Why don't you talk tc him?

MR. JAMAL: I am talking to you.

TEL COURT: Why don't you and r. Jackson
talk to him?

MR. JAMAL: I am talking to you.

THE COURT: I say I am not making an order,
period.

MR. JAMAL: OK.

TEE CCURT: I am not going to go intoc that
again. I have already made my decision yesterday.

MR. JAMAL: Yesterday you said vou would
take it under advisement, defense's regquest to have
assistance at this table.

Have ycu ruled on that?

THE COURT: No, I haven't ruled on that.

MR, JAMAL: Judge, when Zo vou intend to
rule on that? because, it 1s important that you rule
on that as soon as possible.

THE COURT: I have to rule on one thing at
a time. You broutht this up now for the first time.

MR. JAMAL: No. You said yesterdayv vou
would take it under advisement.

THE COURT: Yes, I did, and if you want ny
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opinion, that is denied.

You see, if Mr. Jackson were running this
case, he would be the cone that is asking all the gues-
tions.

MR. JAMAL: So, what is the use of having
Mr . Jackson ask questicons if you are coing to deny
motions? Is it important to you who presents the
lMotion?

THE COURT: You are the one that is going to
represent yoursel=f.

MR, JAMAL: Judge, would vou answer my gues-
tion?

THEVCOURT: I have already answered it.
There is going to be no one else sitting at that Coun-
sel table but you and Mr. Jackson. That's it.

Anv other Mections?

MR. JAMAL: Judge, it seems as if I am being
tied to defense Counsel that has expressed a very
clear and obvious interest to withdraw in this case.

I have said to you %that Mr. Jackson has ex-
pressed unwillingness to function in the role to
which-~can I finish my statement?

THE COURT: I know that. We went through

all of that.
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MR, JAMAL: Judge, you might be bored by
this, but this is vitally irportant to me,.

THE COURT: I only have to rule cone time,
and you have an automatic exception to my rulings.
Tor you to bring it up every day is silly, too.

MR. JAMAL: Judge, it is not silly.

THE COURT: Once I have made a ruling, I
am not going to change it.

Mr, JAMAL: This i{s very serious,.

THE COURT: That's why I said I am not going
to change it any more. I made the decision. He is
yvour backup Counsel. That's it.

Now, vou can bring it up teday. You can
bring it up next week, and the answer is still going to
be the same.

So, why keep bringing it up?

MR, JAMAL: Why do vou have no objection
when Officer Thomas can sit at the preosecution table,
and vou object to somecne who I feel comfortable with
sitting at the takble with me to give me advice and
counsel on my trial?

THE COURT: There 1is nobody sitting there
with hin.

MP. JAMAL: There was vesterday, Judge.
p: g
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THE CQURT: Well, vou have Mr. Jackson sit-
ting there.

“R. JAMAL: Well, Judge, he has been ap-
pointed to sit there.

THE COURT: Well, OK,.

MR. JAMAL: He has expressed an unwillinc-
ness to function there. I have expressed difficulty
with functioning with him. I have said every day I
have been in this trial whe I would like to represent
myself, Judce.

And, of course, ycu have issued your opinion.
¥Yhat T arm saving to you is it 1s not a silly or frivo-
lous matter, Judge.

THE COURT: I didn't say it is a frivolous
matter. I said that I made a decision, and I am stick-
ing te it, period, and for you tc continually bring
it up every day isn't going to change my mind. I have
made up my miné on that peoint, anéd that's it.

Now, all I am saving is why continue to
bring it up? I only have to make the decision once.
That's it.

¥R, JAMAL: That doesn't make it right,
judge.

TIIE COURT: VWell, the only one that can
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answer that cuestion is the Appellate Court. You see,
it's like a-=-vou know, I am like an umpire, only I am
at a little kit cf a disadvantace. %When an umpire
calls the strikes, you are out, and there is nc ap-
pazl.

But, at least, with me, when I sav three
strikes and you are out, you have the right of appeal,
and if the Appellate Court sees I made a mistake, they
reverse me. I£ I édidn't make a mistake, they affirm
me, so you at least have that benefit of the judicial
pProcess.

MR, JAMAL: Judge, we are not talking akcut
a pallgame, are we?

THE COURT: I am just giving vou an analogy
so vou can understand.

MR. JAMAL: I understand.

TIIE COURT: All richt. S¢, I made the deci-

sicon. So, why o vou keep arguing with me about it?

MR. JAMAL: Recause, it is important to me,
Judge.
TEL COURT: I am scrry. Lvervthing is im-

pertant. That's why I tell him to try vour case for

you, but vou want to trv it voursell.

+<

MR. JAMAL: Judce, can he get me acguitted?
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Ir COURT: Can you get vourself acguitted?
Who can guarantee anything?

vR. JAMAL: Can I guarantee the right of
Counsel?

miir COURT: Vhen the facts are brought up,
i+ is what the jury believes. Nobody can guarantee
vou anythinc.

MR. JArAL: Juc

o
L8]
ui]

if you can't *tell me that
he can help me--

TEE COURT: Iie can help you.

MR, JANMAL: How do you know?

TIIE COURT: Ee can help you.

MP, JAMAL: low do you know, Judge?

~HE COURT: Because, he knows the law. He
knows more about it than you do.

MR. JAMAL: And, John Africa knows mere about
it than I do.

TEEZ COURT: Does John Africa know more than
¥Mr, Jackson?

MR, JAMAL: Yes, he does.

THE COURT: Let him take the Bar exam and
get admitted.

MR. JAMAL: Judge, again you are playing

games with my life, Jucdge.
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THE COURT: Nco, I am not playing games. I
am telling you what the law is. You are the guy play-
ing games.

MR, JAMAL: John Africa represented himself.

THE COURT: Fine. He can just as vou can.

I don't think it is smart, but vou can represent your-
self.

MR, JaAMAL: Judge, obviously (0X?), 1if your
rulings are hurting me, and you are comparing it to a
ballgame, this is not a ballpark.

THE COURT: I am just giving you an analogy
here. If it was a kallpark, you would have no right

of

appeal, but at least here you do have a right of
appeal,
If you think my decision is wrong, appeal it.
MR, JAMAL: I still, Judge,have the right
to argue under protast and te disagree with your opin-
ions.
TEE COURT: You have done that several times
already. This is the fourth time.

MR. JAMAL: It doesn'*t matter.

THE COURT: I am telling vou I have already

-

made my decision, and I am not changing it, period.

MR, JAMAL: You said you wculd take it under
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advisement, the decision to have someone at this table.

THE COURT: Right. &nd, I have taken that
under advisement, and I have denied that, too.

MR. JAMAL: Based on what, Judge?

THE COURT: Based on my decision.

MR. JAMAL: Based on what?

TEE CQURT: Counsel, I am not here--Counsel,
I am not here--

MR. JAMAL: I am Counsel?

THE COURT: Yes, you are Counsel, I am not
here to justify or explain to you every reason why I
make a decision.

When I make a decision, the only one I have
to answer to is the Appellate Court when it goes on
appeal, not to you.

During the course of this trial there will
be a lot of decisions I have to make, and I am not
going to justify them to you.

Whether you understand them or not, I am
just going to make them, period. If I am wrong, I
will be reversed. If I am right, I will be affirmed.

It's as simple as that, but I am not here to
educate you on reasons why I do things. I make my

decision., That's it.
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MR. JAMAL: I think it is clear why you are
denying it.

THE COCRT: If you think it is wrong, you
take an appeal.

MR. JAMAL: I think it is clear why you are
doing it,. You are trving to ensure a conviction.

THE COURT: I am not trying to ensure a con-
viction. Look! I would be happy to let you try this
vourself if I was interested in a conviction. That's
why I am tryinc to convince you to let Mr. Jackson
handle the case.

If you want to try it, be my guest.

MR. JAMAL: Does it matter at z2ll who I wish
to be my defense Counsel?

THE COURT: HHere we go arcguing acain.

MR. JAMAL: Judcge, this is not a trifle to
me. It is vitally important to me .

THE COURT: Mr. Jackson has heen appointed.
That's all.

MR. JAMAL: It is not a trifle to me, Judge.
It is vitally important to me, because I am fighting
for my life. I am not fighting for your ballgame

THE COURT: Take an appreal if you think I

am wreng. I have made my decision.
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MR, JAMAL: Judge, before Judge Ribner a
Motion to--1I mean, a Petition to distribute guestion-
nairs to proposed jurymen was submitted, but--and, it
was denied.

MR, JACKSON: No. It was deferred.

MR, JAMAL: Deferred; excuse me. And, we
would like vou to examine it and rule on that.

THE COURT: You mean you want to show me
guestions that you want to ask the jurors?

MR, JAMRL: These are not specific guestions,
but issues that we wish to address in the guestion.
These are proposes areas of guestioning.

THE COURT: If you want to submit guestions
to me that you intend to ask the jurors, I will be
glad to consider those guestions ancd rule on them for
you.

MR, MC GILL: I don't think that is what he
means. Perhaps Mr. Jackson can explain.

(There was an off-record discussion between
Mr. Jamal and Mr. Jackson.)

MR, JAMAL: Judge, these are not guestions.
It's a proposed guestionnaire to present to a poten-
"tial panel of jurcrs so that they would have answered

this guestionnaire.
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TEE COURT: Well, that's what we have an
individual veoir dire for.

MR. JAMAL: I understand individual wvoir
dire, Judge.

THE COURT: Mr. Jackson has been in ny
courtroom before, and he knows exactly how I handle
these matters. Ve bring the entire panel in here.

I give them certain general instructicns, ask some
general questions, and, then, they are brought in one
at a time, and both the District Attorney and yourself
have an opportunity to address whatever guestions you
want to address.

You can ask them anything you want.

MR. JAMAL: I understand that, Judge, but
the nature of this Petition that I am trying to pre-
sent to you now ié net specific guestions, but a gues-
tionnaire, a proposal for a guestionnaire tc submit
to potential jurors.

THE COURT: Well, you see, I follow the
Rules set down by the Supreme Court, and the way I
handle it is the way the Rules read, and that's the
way we are coing to do it.

If you want the Supreme Court to change its

Rules, petition them to change it.
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MR. JAMAL: One second, Judge.

(There was an off-record discussion between
Mr. Jamal and Mr. Jackson.)

MR.JAM2AL: ORK. Judge, we'd like to--I'd
like to submit this Petition to the Court so that you
can examine it. Read through it.

THE COURT: I have it.

ME. JAMAL: O©0Oh, vou have it? OK. This
source material noted here was not attached to the
Petition. It was not in the Court file. It is addi-
tional information about why we think it is necessary,
why we think it is necessary.

Would you examine it and read it?

Judge, if you wish Mr. Jackson to summarize
the material that is before you, he is quite willing
to do so.

THE COURT: If you want to summarize it,
fine. I am sure--

MR. JAMAL: Will it make any impact on your
ruling, Judge, or have you already decided, Judge?

THE COURT: I don't know. If it conforms
to the Rules of the Supreme Court, fine. Do you want
him to say something?

MR. JACRSONW: fay it please the Court, what
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you have before you, Your Honor, is with respect to
the Petition for Mr. Jamal to be allowed the opportun-
ity to propound questions that would be submitted to
the veniremen prior to them coming into the courtroom.

The individual voir dire would be conducted
purstant to the responses tc that guesticonnaire.

Your Honor, the materials that you have, the
source materials that you have before vou, are included
in an affidavit of a Courtney Mullin, C-o-u-r-t-n-e-y
t4-u-1-1-i-n, I believe is her name,

There is an article by Courney Mullin as
well as an affidavit. You alsoc have an article from
the American Journal cf Trial Advocacy written by
Daniel J. Ryan and Peter J. leeson, who are both mem=-
bers of this Bar, the Bar of Pennsylvania and the Bar
of Philadelphia. They both practice in Philadelphia.

The procedure we are sucgesting is not unusu-
al. It has been used here in Philadelphia a number of
times. !Most recently, Mr. Ryan and !Mr. Neeson pro-
pounded a gquestionnaire as well as a mock trial.

The matter has not reached the Appellate
Court with regard to Mr. Neeson and “Mr. Rvan in that
the matter was settled prior to that. I believe Judge

Doty was the Judge handling that matter. It was a
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civil matter involving a malpractice case. I am sorrv,
2 civil matter against the City of Philadelphia as a
result of a2 claim of police abuse where the plaintiff
in the case was injured by police cfficers.

This article, as well as the accompanying
afficdavit and articles that have been written with
respect to this whole issue of jury, said when you
have a highly rublicized case regaréding police, wihen
there are implicit issues of race involved, then it
may be necessary in order to insure fairness to the
defendant, in order to obtain the most capakble and
fair-minded jurors, it may assist this Court, assist
the defendant as well as the prosecution, %to extrace
information that would indeed indicate a2 bias, a possi-
Lble bias, of the prospective juror.

There is alsc, Your Honor, a national survey
that has been conducted with regard to citizens in cgen-
eral how they feel about cdefendants who have been ar-
rested for criminal offense.

Fifty percent of those people who were inter-
viewed indicated -that if a man was arrested, then he
must be guilty of something. I acknowledge and apprec-
iate the fact that that guestion would be allowed in a

voir dire; however, I think a case of this nature, a
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case that has received the visibility, the publicity,
and picks up the moticn as much as it does, would re-
guire some assistance on the part of Mr. Jamal to in-
sure that he received the most--the fairest-minded
jurors available.

Mr. Jamal is not suggesting, and the Petition
does not suggesit, that he is looking for an all black
jury ¢r an all white jury. What the Petition is hop-
ing to do, Your Eonor, is that even if the jurors are
all white, that is not the issue. That would be ac-
ceptable so long as he has had an ample opportunity
to question and elicit the potential bias of the pro-
posed jurors.

I don't think, Your Honor, based on my ex-
perience, not just with Your Honor, but based on
my experience of practicing here in Philadelphia, I
don't thi k that the manner, the technigque of voir
dire here in Philadelphia, will allow Mr. Jamal to
elicit tha+t information.

THE COURT: Why not?

MP. JACRKSON: Well, as Your Honor well knows,
open-ended guestions are extremely limited; in other
words, veou would ask a juror, you know: Weuld you be

fair to both the prosecution and the defense? Yes.
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Rather than: How would you be as a juror?
That guestion: How would you be as a juror? would
tell me a lot more. It would tell Mr., Jamal a lot
mcre about the prospective juror's bias in a case,
rather than directing what their answer should be,
"Yes," or, "No," and that is the problem.

When we conduct a voir dire, as Your Honor
knows, you are nermally limited to a "yes™ or "no"
answear.

THLC CQOURT: I wouldn't say that.

MR, JACKSON: Pardon me?

THE COURT: I wouldn't say that.

MR. JACKSON: Well, fine, you wouldn't say
it, Your Honor, but I think you know from experience
that by and large open--

THE COURT: Everything that you can ask in
writing, you can ask orally when the jurors are brought
in individually. I don't see any difference.

MR, JACKSON: Your Honor-=-

THE COURT: You see, we are bound, Mr. Jack-
‘son, by the Rulés of Criminal Procedure as set down
by the Supreme Court and by the decisions of the Sup-
reme Court in the selection of the jury, and that's

all I am geing to do.
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MR. JACKSCHN: Fine, Your Honor. I am not
asking eor requesting or soliciting that Your Honor
exceed the Rules of Pennsylvania Ciminal Procedure or
the Constitution cof the United States or of Pennsyl-
vania.

The proposal that we are making is consis-
tent with the Constitution. It's consistent with the
Rules of Criminal and Civil Procedure here in Pennsyl-
vania. We would not ask Your Honor to do anything
unusual likxe that.

¥Vhat we are savincg, Your Honor: The gques-
tions would be reascnable and fair guestions, that if
we were to ask each and every juror those guestiéns,
only te then have the answers, and, then, a series--in
other words, we would ask a juror a gquestion in a gues-
tionnaire. We would have those answers. Based on
those answers, we would then ask additional guestions
orally.

THE COURT: The guestion vou would submit to
them in writing you can ask them, and whatever their
answer is, you can follow it up.

MR, JACKSON: I appreciate the fact that we

can certainlv do that orally. What I am suggesting,

Ho. 1, is that once we get the answer to the guestion-
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naire, we can ask them orally those series of gues-
tions that would flow from their responses.,

If we asked the guestion, those individual
guestions that would be on the gquestionnaire of the
jurcr, we would then have to go through all of those
series of guestions. Question Ne. 1. We get the re-
sponse. Then the whole host of guestionsthat would
come and folleoew guestion No. l.

It is going to take forever.

TEE COURT: It may very well. I don't know.

MR. JACKSON: Are you suggesting, Judge,
that you are going to allow us to have a full oppor-
tunity to ask open-ended guestions of the prospective
jurors?

THL COURT: You may ask any guestions that
the Supreme Court ©of Pennsylvania has said is a proper
guestion.

MR. JACKSON: 0K, Judge. Just so that I am
clear and so that I can explain this to Mr. Jamal:
The Supreme Court has saié a number of things with
respect to guestions that may be asked of prospective
jurors, without delineating what those guestions are,
and as Your Heonor knows, it is an interpretation of

what the Supreme Court says that will guide us in



4.132

those guestions.

With regard to an issue of race, as Your
Honor knows, oftentimes we are reguired to ask: Is
there anything about my phvsical condition, my color--
not my color. Is there anything about my physical
presentation that would cause you any bias? And, the
answer would be whatever it is.

What I am suggesting to you, Your Honor, is
that there are specific gquesticns that Mr. Jamal needs
to ask these prospective jurers.

THE COURT: Like what? Give me an example.

MR. JACKSON: Because I am black, would that
prejudice you in any way?

TEE COURT: You have an absolu%te right to ask
that.

MR. JACKSON: Is there anything about black
folks that would offend you?

THE COURT: Go ahead. Unless the District
Attcrney objects, I see no problem.

MR. JACKSON: Fine, Your Honor. Based on
what you are saying, I don't think the issue needs to
be pursued.

THE COURT: Do you have any problems?

MR. MC GILL: Your Honor, I think so that
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Mr. Jackson understands what Your Honor says and I
understand it, too, certainly those two guesticns that
you had mentioned--that he had mentioned~-and that you
said were appropriate, I would certainly agree to as
being appropriate questions to be asked each venire-
person; however, I do not believe that Your Honor is
saying that all the open-ended guestions that Mr.
Jackson may have in mind you will permit.

I think consistent with all of the trials
that I have had in the courts over the number of vyears
including a number of capital eases, I believe that
there would be beoth timewise, as well, Your Honor, as
scope--excuse me--both in terms of efficiency and in
terms of scope, Yomr Honor, I believe that there should
be a limitation in guestions.

THE COURT: Well, the only way I can tell is
if Mr. Jackson would write up a list of these gques-
tions and submit it to me, then I could go over then,
and I could decide which ones are admissible and which
ones aren't.

MR. MC GILL: Allow me. If we could, Your
Honor, I would reguest that this be done.

THE COURT: Well, Mr. Jackson can deo it over

the weekend.
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My, MC EILL: 2And, I will alsoc, Your Honor,
try to get a list of gqguestions.

THE CQOURT: Then submit it to me, and I'll
rule on them.

MR. MC GILL: I would alsc like to get a
list of guestions, and there may be--and, perhaps !Mr.
Jackson could understand this, also. There may be
other cuestions bevend what he has on his list.

For example, yocu may approve Jjust ten cues-
tions after we argue, because there may be several
guestions that are open and imélicitly I would believe
+o he, to use a2 word that I thirnk is broad enough to
explain it, that micht be somewhat confusing.

I would certainly object to that, but what
I am saving is that even though we may agree to ten
questions, he would have some opportunity to follow up
if it would reguire that.

TEC COURT: Sure, and if there are objections
to a guestion, then I make a ruling.

MR. MC GILL: Yes.

THL COURT: That's what we have an 2ppellate
Court for, to see whether my rulings were proper.

MR, MC GILL: I think alsc in the past with

-

myself and Mr. Jackson who has appeared before you a
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number of times that there will be sometimes guestions
presented. You will discuss them with Counsel. And,
I, obviously, because of the Court Order and the inter-
ests of 3justify, do not have any preoblem at all with
constant communication as has been the situation be-
tween Mr. Jackson and Mr. Jamal. Both of then could
confer and decide as to a guestion, as I may confer
with one of the individuals involved in my case, as

to what a particular cuestion would be, or advice on
certain things.

Fowever, I think that for the interests of
time, Your llonor, particularly, rather than constant
objections to guestions, that before the guestions
begin, that we would sit down anéd co over each one and
pose our objections to each one, with the hope that it
would not be an endless discussion after each one that
you might deny.

THE COURT: That's a good idea. Submit
written guestions that you propose to ask, and I will
rule on them.

MR. !C GILL: However, I do believe that I
would like to stay within the same scope of the nature
of questions which I understand the Supreme Court

would permit, rather than making true open-ended ones.
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I will mention that right now. I am not
about to agree to a number of the questions I havel
seen there.

TEE COURT: Let's wait and see, and I'1ll
rule on them. All right?

MR. MC GILL: Fine.

TEE COUPT: Anything else?

MR, JAMMAL: Judge, these are 115 cuesticns.

THEE COURT: OR. Do we have a copy cf these?

MR. JAMAL: We don't have a ccpyv, but we'd
like you to make a copy of these. Could you make a
copy of these and provide them to the defense?

By no means are we saying that is all of the
cuestions that we would like to ask, but there are
sone that give--do you have a copy of that, Judge?

THE COURT: No. These are yours. @$h, here
is an extra copy. Oh, here! Give this to Counsel.

MR. JAMAL: I only have one copy.

THE COURT: All right. I will make an extra
copy -

MR. JAMAL: By no means are we saying that
is all the guestions we would like to ask.

THE COURT: Well, if you want any more gues-

tions, prepare them, and I will look at them.
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Will yvou give this.back to Mr. Jamal? This
belongs to him.

Anything else?

MR. JAMAL: May we have one moment, Your
Honor?

TEE COURT: Surely.

{There was an off-record discussion between
Mr. Jamal and Mr. Jackson.)

MR. JACKSON: Your Honor, may it please the
Court, with respect to the Jjury issue, we have nothing
further to present.

I would just like to speak in behalf of the
issue of having somecne at Counsel table. I appreci-
ate that Your Honer has made the ruling, and I think,
though, ¥Your Eonor, we are about to cross the thresh-
hold into a different area. That is the area when we
are going to have a jury.

Your Honor has, of course, witnesses the
fact that at various times there were individuals with=-
in the courtroom with whom Mr. Jamal wished to commun-
icate or some of those people wished to communicate
with Mr. Jamal.

0f necessity, because they are not at Coun-

sel table, I have had to go back and forth te the spec-
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tators' gallery, back and forth. I don't think that
that situatiecn is going to be at all reasonable and
fair under the circumstances where we have a Jjury sit-
ting in place, and we, perhaps, going back and forth
to the gallery with messages and nrmaking comments.

THE COURT: I was hoping that you wouldn't
b e doing that.

MR, JACEKSON: Your Honor--

THE COURT: Let me say this: You have tried
cases as an attorney. You are an attorney, and vou
have tried a case.

MR. JACKSON: Yes, sir,

THEE COURT: How many times have you gone inte
the spectators and taken guestions from them and asked
the witness additicnal guestions?

MR. JACKSON: Well, Your Honor--

THE CQURT: Look! You have the District At-
torney's entire file. You have all the statements
from everybody that is involved in this case. You
know as much about the case as the District Attorney
does.

There is no reason why you have to have gues-
tions from spectators in order to examine the witnesses

on the bench.
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MR. JACKSON: But, Your Honor, I think the
problem is that you've characterized these individuals
as spectators, and, perhaps, I have, tco, and they are
more than that, and that is just the point.

They are not just spectators, These are
people who he believes can advise and counsel him
properly. Your Honor, if you will, please-~

TEE COURT: Yes, but if it is going to be
that he needs somebody to hold onto their hand in or-
der to try this case, then maybe he ought to take an-
other look at whether he is really competent to try
this case himself.

MR. JACKSOM: Your Honor, I understané your
comment. Your Honor has never--and, Mr. Jamal has
pointed out, I don't think anyone has suggestedé that
Mr. 'McGill is not competent or that Detective Thomas
is holding his hand.

And, Your Honor well knows many times in
front of you, Judge, the District Attorney will have
a D.A. or a witness sit at Counsel table.

THE COURT: That is all right, but he can't
go to somebody else in the spectators. If he is just
going to have that one person there, fine, and that's

all you are goinc to have right over here is just the
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cne person.

Now, 1f you need a break because you want to
confer, or you want to reserve the right to call the
witness back later on, fine. There are ways of doing
this, but I am not geing to have people jumping up and
going and giving guestions while he is cross-examining.

MR. JACEKSON: But, Your Honor--and, perhaps
I am begging the guestion and predicting--to deny him
that is going to deny him perhaps the right to effect-
ively cross-examine.

THE COURT: No, no, no. Well, that's his
problem. EHe wants to be the attorney. Fine.

MR. JACKSON: and, Your Honor has--

THE COURT: But, I am saying, you know, when
I was an attorney practicing law and you are an attor-
ney practicing law, do you stop and go over and say,
"Well, give me some guestions to ask."

You know your case. I am saying you have
everything that the District Attorney has. You should
be prepared, or Mr. Jamal, since he is the attorney,
should be prepared to know exactly what guestions to
ask and how to proceed accordingly.

MR. JACKSON: I understand that, Your EHonor.

I am a lawyer. I have been trained as a lawyer. There
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is nothing to preclude me if, in fact, I was the rep-
resenting lawyer for Mr. Jamal if I had a witness on
there if I wanted to back and forth after every gues-
tion. Your Honor would not stop me from deoing that.

THE COURT: But, I think it would be very
foolish.

MR, JACKSON: That's one thing. It may be
foolish, but the point is I wouldn't be precluded from
doing it. Mr. Jamal wouldn't be precluded from doing
it.

THE COURT: I am not so sure about that.
There has to be a certain amount of decerum in the
courtroom.

MR, JACKSON: That's what we are trying to
insure.

THE COURT: The only way you are going to
do it is the way I am suggesting. Now, 1f he wants
to get back to that witness, he can always reserve the
right to call him back later on.

And, when we have a break, he can have this
conference, or whatever he wants, in order to get ad-
ditional guestions, 1f he feels he hasn't -covered an
area.

MR. JACKSON: Your Honor, many times even



defense Counsel will have people at the table other
than the defendant even in the selection of djurors.

In this jurisdiction or other jurisdictions, they will
have social scientists and other experts available at
Counsel table.

At some point in time some of those persons
rmicht be removed. I don’t think what he is askinc is
arvthing unreasonable. I don't think he is asking for
anything that is unprecedented.

He is simply asking for someone to sit along
with me and him to assist in the preparaticon and the
inguiries that he will have of witnesses.

And, Your Honor, I think what he 1s asking
is reasonable,

THE COURT: I don't think it is really rea-
sonable at all, because he is not reguesting sorebody
who happens to be an eXpert in some field that he
needs.

MP. JACKSON: I think he 1is, ¥Your Honor.
VYhether Your Honor can fully understand or appreciate
or accept that individual, !r. Jaral does., He is
saying that he wishes toc defend himself.

THE COURT: If you follow this to a logical

conclusion, then you would have twelve people sitting
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up there.

MR. JACKSON: Neo. That would be unreascnable.
That would be unreasonable.

THE COURT: It is unreasonable to me for
him to have anybody but you. 2And, when it becomes
necessary to ha#e somebody else and to confer with
somebody else, he can always do that when we take a
break.

We will take a break, and he can confer and

get whatever additional guidance he thinks he needs.

MR. JACKSOM: 2Anticipating. the difficulty,
Your Honeor, the problem I have then is that if he
wants to take a break each time he wants to confer
with that person, this case will go on forever, and I
think,Y¥our lonor, it is reasonable to make this pre-
sentation to you now.

THE COURT: I have been watching him, and
he has been cross-examining witnesses all a2long.

MR. JACKSON: Yes, sir.

TEE COURT: And, he knows how to ask gques-
tions. Now, in‘the end, if he feels he wants to talk
to you about something, or he feels he has to have
some more guestions, we can always take a five-minute

break.
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MR. JACRSCON: Your Honor, it is the burden
that is being placed on him as a defendant.

THE COURT: There are a lot of burdens being
placed on me with additional pecple at Counsel table.

MR. JACRKRSON: We are only asking for one
other person.

THE COURT: I don't think that one other
person is gualified to assist him in any way. I don't
see where that person is necessary.

MR. JAMAL: Judge, you said vou don't think
the person is necessary and you don't think they are
qualified.

Isn't that, again, a determination for me to
make?

THE COURT: Not necessarily, because I have
to run an orderly procedure in this courtroom.

MR. JAMAL: Judge, what you have heard, none
cf it has been disorderly. We haven't suggested that
someone--as a matter of fact, the scenario that hap-
pened the other day was quite discrderly. You made
no comment about that, did you, Judge?

THE COURT: HNo. We had no jury here. That
is not going to ke any problem.

MR. JAMAL: Vhat I am saying to you, Judge--
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THE COURT: Vhat I am saying to you: After
you finish examining, if you want additicnal time, you
ask for a five-minute break.

MR, JAMAL: Why is it disorderly having
somegone sitting there?

TEE COURT: Why is it so necessary? You
mean you don't have the confidence in yourself to try
this case as a lawyer?

MR. JAMAL: Yes, I do have the confidence in
myself.

THE COURT: That's why I am saying you ocught
to think about this again,because if you have confi-
dence in yourself, you don't need someone else over
there.

MR. JAMAL: What if I don't have confidence
in him?

THE COURT: Then you don't have to confer
with him if vou don't want to. You do whatever you
want. I told you he is your attorney.

If you want to confer with him, fine. If
vou don't want to, that's your problem, not mine.

MR. JACKSON: <TCxactly, exactly.

TEE COURT: HNow, if vou don't have confidence

in yourseli, if you don't have faith in yourself that
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you could stand up here as a lawyer and try this case
by yourself, then I think you ought to think twice and
let Mr. Jacksen handle it.

MR. JAMAL: That's vyour opinion, Judge.

THE COURT: You don't have to take it, just
as you don't have to take his advice, either. If you
don't want to take it, fine, don't take it. I am giv-
ing you good advice.

MR. JAMAL: Again, that's yocur advice and
your opinion.

THE COURT: Let's adjourn court until Monday
nmorning.

MR, MC GILL: Judge, I would make one state-
ment to follow up what you had said concerning selec-
tion. As I understand, Your Honor, of course the Com-
mcnwealth agrees that Mr. Jamal might have the addi-
tional person of his backup Counsel present at the
table.

The Commonwealth, myself, Your Honor, inas-
much as Your Honor alsgo had said it would only have,
then, for the record, one other perscn at my table,
other than myself, no one other than that, so there
would be two here and two there, meaning the defense

table.,
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I want to make that clear for the record, so
that there would be no additional people on either
side other than two.

I understand that is what your Order was,
wasn't it?

THE COURT: That's what I said.

MR. JAMAL: Judge, is the problem two people
or three people, or is it the person that I would like
to have as backup Counsel?

THE COURT: Leook, Mr. Jamal! I have already
told you.

MR. JAMAL: Judge, can you answer my gques-
tion?

THE COURT: I am not going to stay here all
day.

MR. JAMAL: I have not asked you to stand
here all day.

THE COURT: I have made my decision, and
that's it. I don't have tc justify it to you.

MR, JAMAL: You made your decision before I
asked you the guestion, Judge.

THE COURT: I don't have to justify it to
you.

MR. JAMAL: I have asked Fo. =2 suswer to a
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question.

THE COURT: I am not here to answer your
guestions.

MR. JAMAL: Judge, if I only had two people
at that table--

THE COURT: I am not here t¢ answer your
gquestions, so that’'s it.

Do you have anything else?

MR. JAMAL: Who is here to answer my gues-
tion, Judge?

THE COURT: Mr. Jackson will answer it for
you.

MR. JAMAL: Am I not Counsel for the
-defense?

THE COURT: Yes, you are, but I have nothing
further to say to you. I have made a decision.

Is there anything else?

If not, I will see you Monday morning at
9:30.

MR. JAMAL: Judge, I would like for him to
leave.

THE COURT: e is here by my Order.
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