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In their Washington Post op-ed of May 10, David Rivkin and Lee Casey propose that if an army withdraws from a territory it had been occupying, then technically and legally its occupation has come to an end, even if they continue to maintain control over that territory through controlling its borders, airspace, ocean access, energy and food supplies, etc., and thus that army is no longer responsible for the welfare of the civilian population of that territory as an occupying power would be according to international law.  They even quote the Hague Regulations of 1907 to support their supposition.  However, they forget that the Hague Regulations are clarified and updated by the by the Geneva Conventions (IV) Relative to the Protection of Civilian Persons in Time of War of 1949, and then later in the Additional Protocols to the Geneva Conventions adopted in 1970.

 

These regulations and protocols clarify that the intention of international law is to protect civilian populations irregardless of whom is in control or where they do the controlling from.

 

To quote from these more recent international statutes:

 

Geneva Conventions (IV) Relative to the Protection of Civilian Persons in Time of War (1949)
 

Article 4. Persons protected by the Convention are those who, at a given moment and in any manner whatsoever, find themselves, in case of a conflict or occupation, in the hands of a Party to the conflict or Occupying Power of which they are not nationals.

 

Article 55. To the fullest extent of the means available to it, the Occupying Power has the duty of ensuring the food and medical supplies of the population; it should, in particular, bring in the necessary foodstuffs, medical stores and other articles if the resources of the occupied territory are inadequate. 

 

Protocol Additional to the Geneva Conventions of 1949 (1970)
 

Article 69. Basic needs in occupied territories 

· 1. In addition to the duties specified in Article 55 of the Fourth Convention concerning food and medical supplies, the Occupying Power shall, to the fullest extent of the means available to it and without any adverse distinction, also ensure the provision of clothing, bedding, means of shelter, other supplies essential to the survival of the civilian population of the occupied territory and objects necessary for religious worship. 

Article 70. Relief actions 

· 1. If the civilian population of any territory under the control of a Party to the conflict, other than occupied territory, is not adequately provided with the supplies mentioned in Article 69, relief actions which are humanitarian and impartial in character and conducted without any adverse distinction shall be undertaken, subject to the agreement of the Parties concerned in such relief actions. Offers of such relief shall not be regarded as interference in the armed conflict or as unfriendly acts. In the distribution of relief consignments, priority shall be given to those persons, such as children, expectant mothers, maternity cases and nursing mothers, who, under the Fourth Convention or under this Protocol, are to be accorded privileged treatment or special protection. 

· 2. The Parties to the conflict and each High Contracting Party shall allow and facilitate rapid and unimpeded passage of all relief consignments, equipment and personnel provided in accordance with this Section, even if such assistance is destined for the civilian population of the adverse Party. 

In other words, it does not matter whether the Israeli military withdrew from Gaza or not, if they are in control of Gaza, which they are, then they are responsible for the welfare of the civilian population of that area.

 

Please write the Washington Post (at letters@washpost.com) and help dispute this erroneous interpretation of international law found in their recent op-ed which seeks to void Israeli responsibility for the welfare of the civilians of Gaza whom are still under their control.  Such a rationale is especially serious considering that the Israeli military thas been using their control over Gaza to practice collective punishment against that population, for example cutting off electricity and ocean access to the entire population in response to militant attacks.  By definition this is collective punishment because it punishes everyone in Gaza irregardless of whether they were involved in the attacks or not, which also is another violation of international law. Remember - to increase your chances of being published, please keep your letters to 150 words or less, and include your name, address and phone number.

 

This op-ed can be read at:

http://www.washingtonpost.com/wp-dyn/content/article/2008/05/09/AR2008050902296_pf.html
 

 

(GROWING SUCCESS - important PalMedia organizational information at bottom of this email) 
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THE MYTH OF OCCUPIED GAZA

 

By David B. Rivkin Jr. and Lee A. Casey
Saturday, May 10, 2008; A15

Washington Post, op-ed

 

 

Hamas claims that former president Jimmy Carter's recent meeting with its leader, Khaled Meshal, marks its recognition as a "national liberation movement" -- even though Hamas rockets fired from the Gaza Strip, which Hamas rules as an elected "government," continue to rain down on Israel's civilian population. While Hamas is clearly trying to bolster its legitimacy, the conflict along Israel's southern border has a broader legal dimension -- the question of whether, as a matter of international law, Israel "occupies" Gaza. The answer is pivotal: It governs the legal rights of Israel and Gaza's population and may well set a legal precedent for wars between sovereign states and non-state entities, including terrorist groups such as al-Qaeda.

 

Israel's critics argue that Gaza remains "occupied" territory, even though Israeli forces were unilaterally withdrawn from the area in August 2005. (Hamas won a majority in the Gazan assembly in 2006 and seized control militarily in 2007.) If this is so, Jerusalem is responsible for the health and welfare of Gazans and is arguably limited in any type of military force it uses in response to continuing Hamas attacks. Moreover, even Israel's nonmilitary responses to Hamas-led terrorist activities -- severely limiting the flow of food, fuel and other commodities into Gaza -- would violate its obligations as an occupying power.

 

Israel, however, is not an occupying power, judging by traditional international legal tests. Although such tests have been articulated in various ways over time, they all boil down to this question: Does a state exercise effective governmental authority -- if only on a de facto basis -- over the territory? As early as 1899, the Hague Convention on the Laws and Customs of War on Land stated that "[t]erritory is considered occupied when it is actually placed under the authority of the hostile army. The occupation applies only to the territory where such authority is established, and in a position to assert itself."

 

The Hague Convention is a founding document of the modern law of armed conflict, and its definition of occupied territory was woven into the 1949 Geneva Conventions. There, the relevant provision provides that "[i]n the case of occupied territory, the application of the present Convention shall cease one year after the general close of military operations," although certain protections for the populations continue "to the extent that such Power exercises the functions of government in such territory." That is the key -- exercising the functions of government. This proposition was recognized in a seminal Nuremberg prosecution, the Trial of William List and Others.

 

It is because an occupying power exercises effective control over a territory that international law substantially restricts the measures, military or economic, it can bring to bear upon this territory, well beyond the limits that would be applicable before occupation, whether in wartime or peacetime.

 

The Israeli military does not control Gaza; nor does Israel exercise any government functions there. Claims that Israel continues to occupy Gaza suggest that a power having once occupied a territory must continue to behave toward the local population as an occupying power until all outstanding issues are resolved. This "principle" can be described only as an ingenious invention; it has no basis in traditional international law.

 

The adoption of any such rule (designed to limit Israel's freedom of action and give Hamas a legal leg up in its continuing conflict) should be actively opposed by the United States. Its adoption would suggest that no occupying power can withdraw of its own volition without incurring continuing, and perhaps permanent, legal obligations to a territory. This issue is particularly acute regarding territory not otherwise controlled by a functioning state -- failed states or failed areas of states where the "legitimate" government cannot or will not exercise effective control. Such places -- call them badlands -- were once rare. Over the past 15 years, though, there has been an explosion in the number of such areas, notably parts of Afghanistan, Somalia and portions of Pakistan.

 

Gaza is exceptional only in that its international legal status is indeterminate. Its last true sovereign was the Ottoman Porte. It was part of the British Palestine Mandate and has since been administered by both Egypt and Israel. Today, no state claims sovereign authority, though it is expected that Gaza will become part of a future Palestinian state. For its part, Hamas acknowledges no higher authority and functions as a de facto government in Gaza. It is a classic example of a terrorist-controlled badland.

 

Unduly handicapping states that intervene in such badlands -- whether to protect their own interests, those of the local population or both -- is unrealistic and irresponsible. Requiring agreement by the "international community" (whatever that may be) as a precondition for extinguishing such a designation is equally unproductive if the goal is saving lives. Consider the example of Darfur.

 

Even worse is pretending that groups such as Hamas are merely criminal gangs that must be dealt with as a local policing problem -- just one of the potential side effects of imposing an "occupied" status on a territory. This implicates U.S. interests directly, since America's ability to use robust armed force against al-Qaeda and similar non-state actors remains critical to defending our civilian population from attack. Efforts to limit states' rights to use military force against such groups simply benefit the globe's worst rogue elements and endanger the civilian populations among which they operate. Here, as in so many other areas, the traditional international law that imposes the obligations of an occupier only on states that physically occupy a territory makes perfect sense.

 

The writers are Washington lawyers who served in the Justice Department under Presidents Ronald Reagan and George H.W. Bush. They were members of the U.N. Subcommission on the Promotion and Protection of Human Rights from 2004 to 2007.
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Thank you,

The Staff of the Palestine Media Project

====================================
PALESTINE MEDIA PROJECT:  PROMOTING
ACCURACY AND NON-BIAS IN MIDDLE-EAST
REPORTING, AND THUS FACILITATING THE
EVOLUTION OF JUST SOLUTIONS, AND HUMAN
RIGHTS AND EQUALITY THROUGH INTERNATIONAL
LAW.

Visit us at www.palmediaproject.org

 

GROWING SUCCESS - examination of the additional action alerts on our website will show the increasing criticism of Israel that is growing in the American press.  This is a victory for all pro-Palestine efforts over many years that it is finally acceptable to criticize Israel in the mainstream American press.  Our next goal should be to make it acceptable to label Israel an apartheid state because Israel actually has the kind of state-sanctioned law-based system of discrimination which fits the technical definition of apartheid.

 

Please visit our website - we have restructured our presentation of action alerts, dividing them into 5 categories to assist people in writing more letters to the media if they wish.
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