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Do Cultural Traditions Protect Civilians in Armed Conflict?

Bougainville is an island province of Papua New Guinea with a population of about 160,000.  Apart from the two small towns of Buka passage and Arawa most of the people live in the villages and are subsistence farmers who earn and income by growing cocoa or copra.

During the years of the mine Arawa, a good central location, built by Bougainville Copper Limited, was the capital.  It was central, possessed of a good harbour and close to the main centres of population.  During the crisis Buka township on the smaller Island of Buka became the new capital by default

The island is very mountainous and has two active volcanoes.  The heavily dissected plateau in the north end of the main island is cold enough to receive heavy frost at night. 

The trans-national company Bougainville Copper Limited (BCL), a joint venture of the Australian-based companies Conzinc Rio Tinto and Broken Hill Corporation, began prospecting in 1963 and shortly after the Australian government issued a mining license which was very favourable to the mining company and the Papua New government but the landowners and the province of Bougainville received a paltry share because as was explained to them; “that which is under the ground does not belong to you. All minerals in Territory of Papua and New Guinea belong to the Crown”.

The agreement contained a clause, which allowed for a re-appraisal of the agreement every seven years but was never actioned because the National government was milking the province and did not want to hand back anything to the Bougainville Government.

Dissatisfaction grew among the local Bougainville inhabitants. 

The major cause for dissatisfaction were:

· The breakdown of culture;

· An invasion by unemployed mainlanders who turned to criminal activity and were taking over the island;

· The unfairness of the sharing of the profits of the mine;

· Environmental damage caused by the mine.

Local politicians spoke out against the injustices without result so after almost two decades as the quality of life continued to deteriorate, bands of Bougainville youths began to take direct action.

Their first moves were to harass the mine.  The National Government responded by sending in the riot police who tried to deal with the situation by indiscriminate violence against any whom they suspected of belonging to the militants.  Their crude and violent behaviour strengthened the hand of the young militants.

Thousands of unemployed mainlanders, from other provinces in PNG, known pejoratively as redskins
 had come to the Island in search of work or adventure. Redskins had squatted on private land around the town of Arawa and around the island and had even begun growing garden produce and even cash crops without any permission from the landowners.  Redskins owned the brothels, managed organized crime and the fencing of stolen goods and used vote rigging and violence to gain positions in government. 

After the rape and murder of a very popular nurse, village people began a drive against the redskins and thousands were driven out of the squatter settlements and along the roads where they were crowded onto ships and returned to the mainland.  The next step was to put pressure on the mine in order to force the government to provide a more just distribution of the profits.  The militants under the leadership of Francis Ona formed the Bougainville Revolutionary Army (BRA).  The army and riot police could not tell the difference between revolutionary and civilian and responded with violence against the whole population.  Militants opened the jails and soon criminal elements joined the fight. 

It was a hopeless operation for the police and army.  Eventually the BRA prevailed and the armed forces were withdrawn and a blockade set up by the National Government.  At this stage the criminal elements in the BRA turned on the local population and began a reign of terror against people who had worked for the National Government and even innocent villages.

People who had lost relatives and friends in this violent episode called the armed forces back to protect themselves.  However when the army returned they armed the resistance group who fought alongside them against the BRA.  Care centres were formed to separate civilians and freedom fighters but it was a failed policy because the government could not feed them and the soldiers controlling the care centres were often a threat to the women in the centres. 

The army withdrew more into the background and soon it became a true civil war of BRA against Resistance or black against black.  The war lasted for ten years and according to Amnesty International 15,000 people died in situations directly attributable to the crisis.

Return of custom Law

During the years of crisis the village magistrates, district courts and police ceased to function and chiefs
 and big-men were unable to exercise their functions for fear of the BRA.  Into this vacuum there came men and women who recalled that in the past, before the arrival of the colonial powers, custom law had been sufficient to handle their conflicts and they began mediating conflicts using what they remembered of the Melanesian custom way and what their experience suggested.

Custom Law had been the norm in Bougainville and indeed most of Indonesia
, Melanesia and Polynesia for thousands of years before the colonial period. 
However the colonial administrators from England, France, Portugal, Holland and Australia when they set up their administration could see no written laws, no court houses, and no neutral judges and so they believed that they were dealing with a lawless state whose law and justice was controlled by custom and the whim of the village big-man or chief.  The believed that in this situation the best solution was to introduce their own law and modify it to fit the local situation without weakening the integrity of the judicial process so they set up courts based on their own judicial systems.

Law introduced by colonial powers

The origins of law introduced into Papua New Guinea are to be found in the absolute monarchies of Western Europe almost one thousand years ago.  In the 11th and 12th Centuries kings which developed an approach to crime and justice, which was based on the theory that the king and nobles owned not only the land but also the people on it.  All crime was considered to be an injury against the king.  The king’s courts and the king’s judges developed the law and used it to strengthen the powers and wealth of the king. 

The purpose of the King’s court was to discover the guilty person, and punish or fine him.  Fines were paid to the king not the victim because the offence was against his property
.

As democracy has replaced the absolute monarchies, original process based on people as property has become unsuited to justice and over the years, reforms and refinements have been made to make them more fit for the times.  It was not until the 18th and 19th Centuries that Great Britain had developed a special body of codified law to cover certain crimes and disputes called crimes.

As the power of the monarch declined, the State took over the operation of justice, and vengeance and punishment became the norm for the treatment of crime.  Public brutal punishment served as a symbol of the power of the State and a way of asserting and advertising its power.  Harsh punishments were enacted for crimes such as stealing a rabbit or a piece of cloth.  The prisons where most offenders were sent were hellholes.  Hanging was particularly common in many European communities.

In the last hundred years reform has taken place to ease the lot of the offender but the traditions of state violence are still embedded in the system.

· The court is an adversarial process, so bound up with protocol and procedures and precedent that the ordinary person has to be represented by a lawyer who understands the court.  In the process both victim and offender are marginalized.

· The priority of the court is directed towards finding guilt or innocence, right or wrong but there is no attempt to reconcile the opposing parties.

· It focuses on guilt and abstract principles rather than on the harm done.

· The needs of the victim for assurance, restoration, vindication and empowerment, are ignored and in their place the victim is offered legal vengeance and compensation.

· It considers the offender only as responsible, and fails to consider the social and political context. It does not recognize that individual responsibility exists in a holistic context.

· Public pressure to punish has caused jail to become the most common solution to most crimes.

· Lawyers exist to win for their clients.  Winning on the letter of the law is what lawyers are hired for.

· The judge is bound by the letter of the law.  Hence the decision of the court often has little to do with justice or morality.

· The courts and jails established by the colonial powers are very expensive to run.  Most countries cannot afford them and they do not provide the quality of justice to warrant the expense.

· The law still favours those who are rich and powerful.

Over the years there have been numerous attempts to reform the law to make more possible for courts to give just judgement but the law is so entrenched in its origins that change has been difficult.

Over the last hundred years there has been a growing interest in a law based on mediation and reconciliation rather than guilt and punishment.  This growing interest has been supported of various pacifist religious groups and custom law of peoples such as the Maoris of New Zealand who have been able to hold onto it in spite of colonialism.

Custom law comes out of a different model

Custom law is based on a social contract model.  The ten commandments of the Bible originated as a social contract need of the Hebrew people.  They are about killing, stealing, adultery, gossip and lying etc., and are seen by Christians as sins against the commandments but are likewise condemned in all societies because they fragment the community, weaken it, and expose it to the attacks of hostile neighbours. 

Custom law is pragmatic and aims at the absence of dangerous conflict and the maintenance of harmony in the community.  Anarchy is not to be tolerated because it endangers the very survival of the village.  A serious crime committed in a village must be dealt with in a way that did not make the situation worse or threaten the security of the village.  Payback killing, exile, beating, torture and mutilation of hands and feet all happened in custom community communities from time to time but were avoided if possibly because of the danger, ongoing feuds and the disadvantage of possibly making the situation worse.  Peace within the community was a priority.  A divided village was in danger of attack and extinction from a hostile neighbour.

In small communities the glue, which holds people together, is the relationships built by the collection debits and credits gained within the community.  Daily life provided hundreds of opportunities to give and receive gifts and help, which place the recipient under obligation to the donor.  In a village every bit of help, assistance or gift is noted down for future payment.  Village big-men excel in the accumulation of goods and qualities esteemed by others and so can call on their assistance as needed.

To deal with civil matters such as land and property disputes the communities had their own mediators who had the skills to listen and help them, the contestants, to arrive at a solution satisfactory to both.

Peace-making within the community
The village community, dependent on relationships, had a belief that crime was caused by a breakdown in relations and the breakdown threatened the survival needs of the community.  Their first duty was to restore the relationships.  Their approach to justice was informal.

The village met in informal session and discussed the cause of the breakdown of relationships for as long as required – weeks if necessary.

· The process caused shame to the offender and his family who were then able to…

· Offer apology, and

· Pay restitution to the victim, and

· Receive forgiveness, and

· Be reintegrated into the community.

Peace-making between hostile tribes
Similarly, fighting with neighbouring villages was a serious risk to survival and avoided where possible.  Visitors to Bougainville (e.g. Parkinson
) saw armed men and fighting and presumed that this was an endemic condition.  There is not proof for this.  Young men, trying to make a big name for themselves by stealing women from neighbouring tribes or killing from ambush were a danger to their own village and became threat to the security.  If they continued after warning they were often executed by order of the big-man and his council who appointed relatives “to take them hunting”.

Thus when a war broke out between two clans the Melanesian way provided for a third party to act as an intermediary and peace was restored by an exchange of gifts.

This process is what Bernard Narokobi
 calls the Melanesian Way but is common to most non-western societies in one form or another.  It was workable and just and was reasonably fair to most. 

The Melanesian Way had its ideals but like all human processes was open to abuse and failure.  With the constant threat of sorcery and the harsh world in which it was situated it was not the Garden of Eden.

Big-men who were greedy and violent were sometimes able to develop such power that they were able to dominate their communities as absolute monarchs with the power of life and death.  Also there were communities, which were ruled by incompetents, which were in a constant state of misery.

Reconciliation the Melanesian way  --  Peace ceremony in Buin, 1997

PEACE Foundation began training among the village people in Buin early in 1995 after Walter Enuma had established a peace based on mutual trust between the Army, the Resistance, the BRA and the Government.  However in due course, a new commander, who declared that any people outside the care centres were members of the BRA and as such could be regarded as targets of opportunity, replaced Enuma.

The fighting broke out again between the BRA and the Resistance more fiercely than ever.  Spying, suspicion, payback killing, burning of unarmed villages and shooting of people who could not give a satisfactory explanation of themselves were common.

The chiefs of South Buin asked Francis Kauma, a young man who had attended PEACE Foundation training to attempt reconciliation between the two warring parties.  He agreed and chose to follow the traditional processes wedded to the steps for mediation, which he had learned during his training.

His first activity was to mend the broken relationships (not to find out the guilty parties).  For a period of more than a month, he shuttled back and forth between the two warring factions visiting all the leaders with one question:

“Are you willing to take part in a reconciliation?”

When he had a positive answer to this he then began another shuttle to make arrangements on the gifts to be offered
 and the arrangements to be made. 

He had to finalize a number of issues important to the easing of tension and the honour of all participants.  Some of these were: What gifts should each party bring to exchange so that none will be shamed?  Who are to be the main players?  Who are the people to be brought in from the outside?   Who are the speakers and where is the reconciliation to be held?

When all this was done the two warring parties met with several thousand people to carry out the ceremony and declare peace.  The reconciliation is a very powerful and moving ceremony, which also includes many personal reconciliation ceremonies between people who have been previously friends and were separated by fighting or the side they chose in the crisis. 

At this step the traditional aim of bringing a settlement to the community is the priority.  This ceremony is just the first step – a ceasefire.  The reconciliation must be renewed every so often and during one of these ongoing arrangements for reconciliation the offenders will speak to the families of the victims about their part in the activity, admit their guilt and ask for forgiveness.  In a matter as serious as the war in Buin we can expect there will be a further reconciliation every few years for the next twenty years.

Custom law  --  Monoitu, 1997

Restorative justice is normally used where a crime has been committed and both victim and offender wish to have the matter settled.  A trained mediator following the strict steps developed in discussion between PEACE Foundation and people who had already begun to use the custom law normally carries it out.

A Catholic women’s group at Monoitu in Siwai however carried out the sample below.  The story is told by Maria Kopiku, a teacher at the school:

“One of my cousins was killed during the crisis.  The reason why they killed my cousin was because he had a conflict with a man named Alois, a civilian.  Some relatives of Alois had been killed during the crisis and so he reported that my cousin was a member of the resistance.  At the time my cousin was living in Buka so they sent some soldiers up and brought him back and shot him.  A couple of months ago we had a customary reconciliation between my family and the family of the man who killed my cousin.  

The mediation for this ceremony was the Catholic women's groups who have been doing some of this work or the last couple of years.  These ladies have been doing successful mediation since 1998.  They often do this and weekends they are part of a group of mediators working together for the chiefs.  

After they had carried out the investigations (shaming of the offender) and worked out what the agreement and what the gifts would be (apology and restitution) – the gift that they provided to our family was about 15 Kina as well as shell money for each group – they made a decision that they would hold the reconciliation in the Church during mass (forgiveness).  They passed out the word and there were a number of people from other tribes who came along to witness the reconciliation.  

There were more than 100 people present.  The reconciliation ceremony was held during mass and at the offertory procession, after the people had brought their gifts, the members of the two groups came together.  They shook hands and exchanged the gifts that had been decided on, under the eyes of all the people 

After this the people spoke publicly to everybody in the Church admitting that they had done our cousin something wrong and asking for forgiveness for what they had done.  Ever since the time we have been able to walk without suspicion amongst one another and without disturbance.  We remember what has happened and we still forgive each other.”

Restorative justice and the courts

People coming out of the model of the western court are often worried that there is a conflict between restorative justice and the court. 

They believe correctly that in the final analysis the State must be the final arbitrator of justice.  There are however, many conflicts that are better settled by the conflicting parties in the presence of a mediator.  Big business usually prefers mediation to court.  And many other conflicts are “settled out of court” even after a court has been in progress for some time.  Restorative justice fits readily into the latter category and is preferred by many because it is immediate, just and involves the parties directly.

Restorative justice provides a fail-safe mechanism in that either party may refuse an offered option of restorative justice either before, during, or after the meeting.  Only when the court finally ratifies the matter does the mutual agreement become a court decision. 

Some guide lines for introduction of mediation and restorative justice

The community has the need to use any conflict situation to strengthen itself by discussion of the event and how it can react to future threats to its quality of life.

The victim needs to be empowered.  The crime of the offender has robbed the victim of power, and justice must return power to them.  Thus the victim needs reassurance, restoration vindication and empowerment.

Offenders have needs too.  Often the behaviour of the criminal is part of a larger pattern of inadequacy and dysfunction.  Their main need is receive treatment, which leads to learning to be more responsible for their behaviour through the acquisition of opportunities for employment and interpersonal skills.  Like the victims, unless their needs are met, reform is virtually impossible.

Is there a place for punishment? 

Punishment is one of the most contentious issues in the debate on the reform of criminals.  There is plenty of evidence to show that punishment does not reform criminals but rather makes them worse because the person becomes the thing he is described as being.  Once the person is labelled he will normally become what he is labelled
.  Punishment reinforces the label and so it is counterproductive for reform.

There is certainly a place for restitution.  Some people see the shaming process as a punishment.  Perhaps we can apply pain but it is too much like using people as a commodity.  Perhaps punishment cannot be eliminated entirely from a restorative approach, but it should be carefully prescribed in such a way that the offender himself is a party to the agreed amount and type of punishment.  In this way the punishment is seen more in the form of restitution to the victim and the community.  Punishment is limited; love is unlimited.  Redeeming love not punishment is the primary human responsibility.

AusAID, Caritas and Just World have funded PEACE Foundation Melanesia.  Working with the traditional mediators, the Foundation was able to train more than 8,000 village people to understand and handle the amended traditional processes of reconciliation and conflict resolution.  People believe that this training was a major factor in strengthening the hand of the women who played such an important part in bringing the warring parties to the peace settlement. 

This contribution was even given a left-handed recommendation by Chris Uma when he ordered PEACE Foundation trainers out of the “no-go zone” at the point of a gun.  He told them: “We want you out of the country.  You have brought peace to Bougainville and stopped the drive to Independence.” 

Patrick Howley
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Nadi, Fiji

� Redskins – Bougainvilleans are much darker than the mainlanders and use the pejorative term redskins to denote the outlanders.


� Bougainville big-men often claim that they are chiefs. However they do not have the power to demand obedience from their followers. Their power comes from their influence in the community so they cannot be classed as chiefs.


� Benda Beckman. The Broken Stairways to Consensus. Village Justice and State Courts in Minangkabau Sumatra Indonesia.


� Weitkamp, Elmar, G.M. The History of Restorative Justice. In Gordon Bazemore and Lode Walgrave (Ed) Restorative Juvenile Justice: Repairing the Harm Done to Youth.


� Zehr Howard. 1990 Changing Lenses: a New Focus for Crimes and Justice.  Herald Press Scotsdale Pennsylvania.


� Parkinson was the labour recruiter for the German New Guinean Company in the late eighteen hundreds.


� Author of the book “The Melanesian Way”.


� This was all in the form of traditional gifts – pigs, shell money, food etc.


� Maria Kopiku, school teacher at Monoitu Primary School, 1999.


� Braithwiate, John. 1989.  Crime, Shame and Reintegration.  Cambridge University Press.  Cambridge, 1989.
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