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Introduction

.. the court has a new power to make a compensatory adjustment where there is a significant disparity in likely income and living standards.

The disparity must be because of the division of functions during cohabitation (Atkin, 2001) 

I hope to paint a contextual picture around ‘economic disparity’
 and then to offer some thoughts on how to value it under Section 15 of the Act.

What is the intent of the law? 

The purpose as set out in Part 2 Section 1 is to recognise the ‘equal contributions’ of both parties to the relationship and to provide for a just division ‘taking into account the interests of any children of the relationship’. The fundamental principle is that men and women have equal status and all forms of contribution are considered equal. The reality is outcomes are often unequal, with usually the woman in the weaker position, at least if economic position alone is considered.
 

Conceptual, measurement, and uncertainty issues will mark efforts to adhere to these principles. Inequality for women is part of the wider picture of society's under-valuation both of children and of unpaid care-giving. To place the onus on relationship property law to redress these wider societal problems is, in many cases to ask too much. Nevertheless the symbolic nature of the principles enunciated in the Act may influence attitudes more generally towards a higher appreciation of role and contribution of women’s unpaid work. 

Background

Demographic change and relationships

The patterns of relationships has changed markedly over the past 2-3 decades 

· At each group there are far greater numbers of never married 

· One in four of those aged 15-44 in partnerships are now in de facto unions 

· De facto relationships are the predominant form of relationship for those aged 20-24 : men (73%) and women (62%). 

· The median age at marriage is 6 years higher than in 1971

· 1 in 3 marriages involve remarriage of one or both partners

· The median age at divorce is 40.5 years for men and 37.9 years for women. This is a rise of 2.5 years since 1988.

· The median duration of marriage (12.6 years) has risen slightly over the past decade reflecting a greater incidence in the breakdown of longer duration marriages. In 1998, 16.1% of all divorces were to people married for more than 25 years compared to 11.1% in 1980 (Statistics New Zealand, 1999). 

Sole parenthood

Sole parenthood results predominantly from divorce, marital separation, or breakdown of de facto unions and has high social and personal costs especially for children (St John et al., 2001). Sole parent families are by far the poorest of all household types with children (Mowbray, 2001). Of the 320,000 children in New Zealand that live in households supported by parents on a social welfare benefit 60% live in sole parent households receiving the Domestic Purposes Benefit (DPB).  Of all DPB recipients 91% are female (Work and Income NZ, 2001). While the proportion of male sole parents has increased from 12% (1982) to 20% (1998), male sole parents are more likely to work full-time and have higher incomes on average.

In 1988 female lone parents had a mean income of 87% of the male lone parents’ mean income, but the gap widened to a female-to-male income ratio of 57% in 1993 and 62% by 1998. The increase in the difference was because the incomes of male sole parents rose throughout the period by an overall 17%, while those of female sole parents dropped by a similar amount.(Mowbray, 2001)
The impact of housing

There have been significant changes in the homeownership and the costs of renting in NZ, especially since the early 1990s when housing policy changed (St John et al., 2001).

Housing rentals imposed an increasing burden on low-income households. Although renters only made up a quarter of all households in 1998, over 40% of the households in the lowest fifth of the income distribution were renters. An increasing proportion of households in the lowest fifth paid more than 30% of their income on rent (17% in 1988, 44% in 1998).(Mowbray, 2001)
It can make a significant difference to the overall picture of poverty and income inadequacy to use an after housing costs measure of income (Stephens R, Frater P, & Waldegrave, 2000). Using a 60% equivalent net-of-housing costs median income threshold as a poverty indicator, around 23% of the population are poor. While all households with children have seen a deterioration, the proportion of sole parents below the threshold has risen from 18% in 1988 to a massive 53% in 1998 (Ministry of Social Policy, 2001)
Experience of women in the work force

In general there is marked incomes disparity between men and women at all ages until retirement when things begin to equalise. It has been a useful rule of thumb that compared to men, on average women work for 80% of the years, at 80% of the hours and at 80% of the pay. There is however evidence that ratio for pay rates and earnings is improving
. 

Women also fall behind in the ability to accumulate saving for retirement as their work patterns make it far less likely that they will have access to a subsidised superannuation scheme (St John & Gran, 2001). New Zealand caregivers are less exposed to the risk of poverty in old age than is the case in countries where entitlement to certain social provision is based on contributions from payroll taxes. The more emphasis is placed on the private sector, a path endorsed by the World Bank for pensions for example, the more disadvantaged the home caregiver will become. 

In summary

Economic disadvantage for sole parents, especially if on the DPB high and has risen throughout the 1990s, especially once housing costs are taken into account. Women are by far the ones most likely to suffer this disadvantage, which stems from a complex interaction of low benefits, poor work opportunities, low pay, lack of appropriate and affordable child care, and high rents.

Economic disparity on relationship breakdown

It is part of the folklore that women do worse than men on relationship breakdown. But it all depends what you are counting and over what time frame. The disproportionate share of the immediate costs of family breakdown that falls on the custodial parent, usually the woman, arises because

· division of property fails to recognise the asset needs of children (in contrast to  Australia where there is no presumption of a 50/50 split)

· Inadequate income support from the DPB or maintenance orders

· With only one adult to bear the 24 hours a day responsibility for children, she continues to forego opportunities to earn or retrain

· Older children consume time in ways often not appreciated

· She faces poor incentives to work for extra income after tax, abatements and paying for child care 

· Formal child care is very expensive and often not available at the right times

· Women are likely not to have made any inroads into reducing their student debt. 

Economic disparity and elapsed time

Divorced couples with children in Australia were extensively researched in a major longitudinal study conducted by the Australian Institute of Family Studies. A follow-up study of the same divorced men and women 5-8 years after separation were published in a book called Settling Down (Funder, Harrison, & Weston, 1993). It found that long term outcomes were very different for individual women, with economic recovery attributed to a high rate of re-partnering and re-entry into the full-time work force. These effects were not apparent until 5-8 years. The Australian Institute of Family Studies recently revisited its conclusions from these studies.

…in the main, post-divorce economic circumstances appear to be different for men and women .In summary, two conclusions drawn from early Institute work continue to hold: (1) in general, women are more likely than men to experience financial hardship after divorce; and (2) repartnering remains a key way out of financial difficulties for women, and hence for most children whose parents divorce. These trajectories are likely to persist as long as child rearing takes precedence over mothers’ career development. Thus the combination of being female, older, and a sole parent provided the greatest likelihood of economic disadvantage regardless of the threshold of disadvantage adopted. (Weston & Smyth, 2000)
A New Zealand study (Fergusson,1987) found children had a 75% chance of returning to a two parent family through either reconciliation or remarriage within 5 years of parental separation.  However if relationships are underpinned primarily by economic need they may be less likely to endure producing a new cycle of crisis and poverty. The study found 75% of reconciliations and 55% of marriages failed within four years. Nevertheless different individuals are affected differently and a negative situation is by no means the inevitable consequence. A book discussing the Australian study comments:

Although there have been studies showing women plunging into poverty immediately after their marriage ends, many women liberated from the constraints of marriage, actually work harder and earn more than women who remain married. Marriage itself may be the reason for women earning less money' (White & Spender, 1995)
Living standards

Living standards are not solely determined by income, but are affected by the numbers who must be supported by that income, the size of any economies of scale, use of assets, ability to participate and belong, and perceptions of fairness. A recent NZ report found that of all household types, sole parents were most likely (26%) rate their standard of living as low or fairly low (Ministry of Social Policy, 2001).

Living standards may reflect intangibles such as enjoyment of children. Economists use a wider concept of economic welfare than just dollars and cents. If a couple chooses to have children rather than continue as a two-earner household the benefits (utility or happiness) they would expect to gain jointly from parenthood would be considered to outweigh the caregiver’s lost income. 

After relationship breakdown men may also argue that they have an unpaid cost in being the primary earner because they have sacrificed closeness with their children. An Australian study found that men reported far less satisfaction with their relationship with their children after divorce than did women. Funder (1993) reports, 5-8 years on from divorce

Children continue to be a high priority for resident mothers and a source of life satisfaction: they are a diminishing priority for non-resident fathers

Should equalizing economic resources imply an equalizing of non-monetary factors as well to achieve the principles of the Act? This suggests complex matters of non monetary benefits as well as her monetary opportunity costs may need to be considered

Likely earnings: his and hers

Economic disparity is broader than just economic disadvantage. Both his likely earnings and hers have to be considered. But there does not seem to be any clear way of assessing either. The future of earning profiles even on average is characterized by uncertainty which, unlike risk, is unquantifiable. Only when risks are quantifiable can there be reliable probabilities on which to base actuarial calculations. 

In the 21st century, access to new learning has become vastly more realistic for women. Women are proving more adaptable than many older men to retraining in later life. There is recent evidence to suggest that well paid employment opportunities for older men have significantly diminished and are likely to continue to diminish (Thompson, 2001). 

Thompson notes the fastest growing part of the population is aged 50-60s. From a base of 400,000 in the 1970s and 1980s there will be 800,000 in this aged group by the end of the decade. Provision of steady well-paid work for this age group is likely to be increasingly problematic with men over 45 badly affected by the shrinking job market

 In the 1960s around 80% of men aged 55-64 were in fulltime work- by the 1990s there are just 50%, around 30 as employees and 20 in 100 self employed. p4

Thompson finds the period in work/out of work is changing rapidly, with each succeeding cohort less likely to experience full time work in their late working age. One of the quoted rules of thumb concerning distribution of work and its quality is the 40/30/30 rule. Thompson notes:

· One third have a secure place are well-rewarded, about one third have a marginal position of struggle, insecurity and sliding true earnings and one third no significant place at all.  

· The 45+group are increasingly likely to experience short-fixed term contracts, non-standard hours and casual engagement and downscaling 

· While it is true that employment for women has been increasing over past 50 years the great majority of women still do not and will not have significant paid employment across much of their adult lives. 

By OECD standards paid employment after the age of 45 is high in New Zealand; extremely high in the case of women. For much of Europe only 50/100 men aged 50-64 have fulltime employment and even in comparison with Australia, New Zealand does well. Thompson argues we can expect to catch up to the downward trend in employment  for those over 45 shown elsewhere.

 To add to the uncertainty of income for many as they enter the 45+group government policy is becoming more stringent

· The transitional retirement benefit for those aged over 63 is being phased out and disappears by 2004

· Cash and non cash and benefits have been reducing or are likely to reduce eg in superannuation and healthcare

Education costs

There are also some difficult issues associated with changes to education policy in New Zealand. If he acquires an education during the period of relationship, his partner's earnings may be an alternative to his acquiring personal student debt. In the event of a break-up she may find she would have been better off if he had borrowed on the student loans scheme, presuming his debt is not considered as relationship debt.

However to the extent student debt has enhanced human capital and hence the economic resources of the relationship it might be judged to be relationship debt. But what about student debts acquired by partners prior to marriage? When should they be considered relationship debt? 

For many young couples, student loans may rival a small mortgage in size.  The bigger his debt and the less successful he is in accessing high paid work, the higher the total interest will be paid and the more the family will be constrained in servicing a mortgage and providing their own home. Meantime, she is unlikely to have made any inroads into repaying her own student debt. Does her debt become a relationship debt because she has foregone the opportunity to earn and reduce it?

The unrealistic sharing of the costs between parents and the wider society

Economic disparity for women after relationship breakdown may be aggravated by the ongoing dependency of older children. Education policy treats students as dependants up to the age of 25 well after any child support payments cease. There is no requirement for an absent parent to support their student offspring even though the income of both parents is counted in all but a few exceptional cases in determining eligibility for a student allowance. The need to support children until 25 may indeed force parents who accept that responsibility into poverty and disproportionately affect mothers alone. It is also likely to mean a higher debt burden for those children of sole parents who are forced into taking loans. 

There are many other pubic policies that impinge on economic disparity. The Child Support Act adjusts the incomes of both parties using a formula that allows for the number of children. If the circumstances are such that she must access the DPB, no matter what his assessment under the Child Support Act, the family will get no more than due under the DPB. Where there are several children, the only allowance she gets for them will come from Family Support arrangements that are far from generous.

Where there is an economic disparity that should be addressed, the impost of Child Support on his income may reduce or eliminate his economic advantage by making him poorer, while at the same time making her no better off. For others where the DPB is not accessed, child support may be more successful in redressing the economic disparity. It has some advantages over Section 15 as a remedy because it is open to review and changes in circumstances. But the formula suffers by looking at taxable income alone. As discussed, there can be significant ongoing support issues after the age that Child Support ceases.

Family assistance

Family Support is now the primary way that children's monetary costs are shared with the wider community.  This is as a consequence of gradual changes in philosophy over the past 20 years that saw the universal family benefit first erode and then disappear. Real family assistance for low-income families, especially young families has fallen significantly since 1986 (St John et al., 2001) while for many middle income, not so rich families, it has completely disappeared. 

The erosion of Family Support from low income families has been especially severe for the one-child family on the DPB whose maximum Family Support payment of $47 a week has increased only $5 since 1986. This family is not entitled to the child tax credit. The decline in purchasing power of Family Support, coupled with the savage core benefit reductions in 1991 contributed markedly to the rapid rise of sole parents and their children in poverty in the mid 1990s. The current maximum rates of Family Support are given in the table and show that the situation was ameliorated somewhat in the late 1990s for subsequent and older children. Note however that if she is on the DPB, the child tax credit is not available even if she is working part time

Family assistance ( maximum rates)

	
	Prior to July 1996
	From 1 July 1998

Family support
	From July 1998 Family support and child tax credit

	For the eldest child:


   Aged 0 to 15 years

   Aged 16 years or over
	$42.00

$42.00
	$47.00

$60.00
	$62

$75

	For each additional child:

   Aged 0 to 12 years

   Aged 13 to 15 years

   Aged 16 years and over
	$27.00

$35.00

$35.00
	$32.00

$40.00

$60.00
	$47

$55

$75


Valuing economic disparity

The principles set out in the Act emphasise that justice requires attention to the ‘economic advantages or disadvantages arising from the relationship’. And all of this to be ‘done inexpensively, simply, and speedily consistent with justice’! Valuation is inevitably going to be highly contentious.  The small amount that is likely to emerge in many cases may be more than dissipated in the associated legal costs.

How is this difference to be calculated? As Funder (1993) has argued, the opportunity costs due to marriage are shared equally during the marriage, as are the benefits of the husband's income stream, and should not be part of the claim for compensation on divorce. In her model, only the relative loss of earning ability in the future should be compensated in some way as it represents ongoing costs to the woman from the period of the marriage.

The attached graphs shows how she conceptualizes the economic disadvantage and the dispairty. Should the earnings of all women without children at a given age be compared with those with at the same age - or should the individual potential of the women concerned be the guide? What was her potential? Why did she, or did she not pursue some human capital development during her marriage? What were the constraints on her participation in retraining or continuing work from the nature and constraints, geographical and other because of his job. What was her role in supporting his ability earn? How much of his economic advantage is attributable to the relationship? Her contribution to this may be intangible, unseen and overlooked. For instance, managing his entertaining needs and his in-laws as well as her own family members can relieve a significant burden from his shoulders. 

A share for the children

While she is likely to make many socially cohesive but invisible contributions to the earnings power of he partner, the fundamental disadvantage for her future earning potential arises from her continuing role in caregiving. The more children, the more the impediments to participation she faces and the more economic disadvantage, or lowered living standards she bears for any given level of income. The DPB is not adjusted for family size leaving the sole recognition of the existence of children to Family Support as described above.

Economists seldom discuss income distribution among households by using unadjusted gross family or disposable income. Instead equivalised household income used. Households of different composition on the same net income do not have the same standard of living.  The simplest approach would be to divide the household income by the numbers of household members.  However there are likely to be economies of scale (the claim that two can live as cheaply as one is an extreme example) and children require less than adults especially if young. While controversial, the revised Jensen equivalence scale (attached) is used in New Zealand.

Thus if a household of two adults in the norm, one with two adults and one child requires 1.2 times as much income to have the same standard of living, and adult on their own requires 0.65 times the couple’s income. A sole parent with one child requires 0.92 times, with three children, 1.34 times. It is apparent from these figures that separation is bound to bring lower living standards for both parties, especially the parent with the children For example, a 3-child 2-parent household requires 1.58 times as much income as a married couple alone. Hence on separation the sole parent with three children requires 85% as much income as before to be as well off. The other parent needs 41%. Presuming there is 100% of previous income to be divided, on this basis she should get 67% and he, 34%.

There are complications: conceptually, full income including imputed rent should be used. In other words it is not just cash income that needs division but the effective income stream from owner occupied housing as well. This would recognise that children have asset needs too, a factor overlooked under a 50/50 split.

The issue of providing for the asset and ongoing income needs of children should be separated from that of the additional claim for compensation for the foregone earning opportunities of the custodial parent. Given such a disparity exists how is it to be valued?
· Earnings disparity arising from the division of functions in the relationship must be separated from general economic disparity of women

· Suppose her loss is $40,000 per annum compared to where she would otherwise be. He may be $40,000 per annum ahead of where he might otherwise be. A discount rate could be applied to this differential- the Net Present Value of the disparity would critically depend on a number of highly subjective issues, many of which involve uncertainty rather than risk

· Choice of discount rate

· The assumptions behind the calculation of the differential. For example difference in seniority and pay that women of comparable employability status who have not children enjoy, and the difference the relationship has made to his earnings 

· Years over which either party could reasonably expect to work and the likelihood of having the same status of work

· Discount factor for her possible successful remarriage, inheritance, and her ability to retrain and overcome disadvantage

· Discount for his possible redundancy, ill health, downsizing

· Adjustments to the economic disadvantage or measure of disparity of living standards to allow for the non-monetary advantages of hands on parenting that she may retain and ongoing close relationships with the children

Concluding remarks

Section 15: some questions

· To what extent is Section 15 a substitute for the inadequate recognition of the asset needs of children? Can children be taken into account more directly in the settling of assets?

· To what extent is Section 15 a compensation for the inadequacies of the Child Support Act, and Family Support

· To what extent does widening the consideration of spousal maintenance, trusts and relationship property under this Act obviate the need for section 15

· Is there a case for a much more integrated approach to economic disparity that considers Section 15, child support orders, and spousal maintenance together? If existence of trusts etc are now more likely to be taken into account in deciding division of relationship property, should this not be extended to Child Support and should the case of ongoing support for older children also not be considered in both cases? 

A major concern of family breakdown is that a disproportionate share of the costs fall on children.  These costs to the child include material deprivation and lack of fathering.  The wider costs to society include lower educational achievement, costs of poorer child health, crime and other problems that may stem from the lack of a male role model and insufficient monetary investment in children.

In practical terms the economic risks of relationship breakdown for children (and their prime care giving parent) depend on infrastructure of public support for families. The more universal and generous that support is in economic terms, the less risk is entailed when the child’s family is disrupted by relationship breakdown

In countries like Sweden where the state role in supporting all families is much more generous, the economic consequences of family breakdown involve far less material deprivation. The Swedish model appears to ensure more equality both before and after marriage.  Perhaps the two are inseparable?  Maybe it is simply not feasible to expect to achieve equality through legal mechanisms after the relationship has broken down where it did not exist before. 
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Equivalence scale (revised Jensen, 1988)

	Household type
	Scale factor

	Adult only
	0.65

	One Adult + 1 child
	0.92

	One Adult + 2 child
	1.14

	One Adult + 3 child
	1.34

	Two Adult only
	1.00

	Two Adult only + 1 child
	1.21

	Two Adult only + 2 child
	1.41

	Two Adult only + 3 child
	1.58

	Two Adult only + 4 child
	1.75


Economic disparity and gender issues
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Source Funder 1993

� Maintenance orders may also be awarded for reasons of economic disparity. The introduction to the Act � ADDIN ENRfu ��(Atkin, 2001)� describes these provisions as ‘tortuous’ and are not further examined in this paper


� The paper assumes the woman is the caregiver and the one likely to suffer disadvantage. It is recognised that in some circumstances the roles are reversed, but for convenience the pronoun ‘she’ will be used


� In the May 2001 quarter, average ordinary time hourly earnings were $19.58 for males and $16.53 for females. This was a 0.6 percent and 1.3 percent quarterly increase for males and females respectively. Females average ordinary time hourly earnings were 84.4 percent of male average ordinary time hourly earnings in the May 2001 quarter. This compares with 83.7 percent in the February 2001 quarter and 83.4 percent in the May 2000 quarter. (Stats NZ)
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