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Dear Sirs

Creditors meeting for Open Telecommunications 28 Oct 02

I refer to the meeting of creditors for Open Telecommunications ACN 056 010 121 called for Monday 28 October 2002.  I am an ex-employee and a creditor of Open Tel.

1. Please confirm for the meeting of creditors that the proposed deed of company arrangement complies with the requirements of GEERS stated in Appendix 1.

2. I draw your attention to the fact that insufficient time has been available after the delivery of the Administrators 5th Report to Creditors to evaluate and obtain advice on the alternatives proposed.  The implications for employee creditors and their entitlements under GEERS are unclear, and the choice may significantly decrease their final return.

Creditors received the report on Friday 25 Oct 02, less than one business day prior to the meeting. This time is insufficient both in practice and according to the law. See appendix 2 for details.

If the meeting proceeds, I will move that the meeting be adjourned until 10:30am Monday 4 November 2002. 

Regards,

Tom Northey

Appendix 1 GEERS requirements

Copied on 27 Oct 02 from http://www.workplace.gov.au/Workplace/WPDisplay/0,1251,a3%253D3679%2526a0%253D0%2526a1%253D517%2526a2%253D623,00.html
7.2 Usually, section 560 of the Corporations Act 2001 will be relied upon to enable advances paid from GEERS to be recovered. Payments will be made to eligible claimants via an advance from GEERS to the relevant insolvency practitioner, for the benefit of the claimants, and moneys would normally be recovered through the insolvency practitioner as funds became available. GEERS payments are made on the basis that:

· In the event of liquidation, the Commonwealth would be a priority creditor under section 560 of the Corporations Act 2001 to the extent of the amount that it has advanced; 

· If a Deed of Company Arrangement is proposed and the creditors vote for a deed rather than for the company to be wound up, the deed would include the priorities of subsection 556(1) of the Corporations Act 2001 in relation to the entitlements to be paid to employees. Further, in relation to its advances for payments of employee entitlements, the Commonwealth would require that any deed that is presented to the creditors for their consideration, provide for the same priority as the Commonwealth would receive under section 560 of the Corporations Act 2001 in relation to such an advance under a winding up; and 

· If at the end of the administration the company is restored to the directors (other than pursuant to a Deed of Company Arrangement) and continues to trade, the loan which the Commonwealth has advanced would be repaid within 4 weeks of the end of the administration.

Appendix 2 Section 439A of Corporations Act

Section 439A of Corporations Act 2001 clearly states that the report must accompany the written notice, and hence be given to creditors at least 5 business days before the meeting.  Section 439A contains the following:

(3)
The administrator must convene the meeting by:


(a)
giving written notice of the meeting to as many of the company’s creditors as reasonably practicable; and


(b)
causing notice of the meeting to be published:


(i)
in a national newspaper; or


(ii)
in each State or Territory in which the company has its registered office or carries on business, in a daily newspaper that circulates generally in that State or Territory;

at least 5 business days before the meeting.


(4)
The notice given to a creditor under paragraph (3)(a) must be accompanied by a copy of:


(a)
a report by the administrator about the company’s business, property, affairs and financial circumstances; and


(b)
a statement setting out the administrator’s opinion about each of the following matters:


(i)
whether it would be in the creditors’ interests for the company to execute a deed of company arrangement;


(ii)
whether it would be in the creditors’ interests for the administration to end;


(iii)
whether it would be in the creditors’ interests for the company to be wound up;



and his or her reasons for those opinions; and


(c)
if a deed of company arrangement is proposed—a statement setting out details of the proposed deed.

If a meeting is not convened in accordance with section 439A, section 435C may apply, causing administration to end.  Section 435C contains the following:


(3)
However, the administration of a company may also end because:


(a)
the Court orders, under section 447A or otherwise, that the administration is to end, for example, because the Court is satisfied that the company is solvent; or


(b)
the convening period, as fixed by subsection 439A(5), for a meeting of the company’s creditors ends:


(i)
without the meeting being convened in accordance with section 439A; and


(ii)
without an application being made for the Court to extend under subsection 439A(6) the convening period for the meeting; or
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