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About this publication
This publication explains how to claim compensation from the Tax Office where, in certain circumstances, our actions have caused a loss. It addresses: 

· the Tax Office’s compensation policy, and 

· the situations that could give rise to compensation.

Your client can make a claim for compensation if they are an individual, company or other entity. All claims are assessed fairly and dispassionately. If they are dissatisfied with our decision on their claim, they can seek a review of the decision.

Understanding compensation

The purpose of compensation is to put your client back into the financial position they would have been in had relevant action or conduct not occurred. This usually involves the payment of compensatory damages. 

Our policy
The policy that addresses how and when compensation can be paid by any Australian Government agency, including the Tax Office, is explained in Finance Circular 2001/01 issued by the Department of Finance and Administration and Legal Service Directions issued by the Attorney-General’s Department. They are followed by all Australian Government agencies. 
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See ‘More information’ at the end of this document for website and contact details. 

What we can compensate for

There are two ways we assess claims for compensation. They are:

· compensation for legal liability (for example, negligence), or 

· compensation for detriment caused by defective administration.

If compensation is not applicable in either of these circumstances, you can apply for an act of grace payment. These payments are administered by the Department of Finance and Administration, not the Tax Office.

Legal liability

The principles and rules that apply to compensation claims against any individual also apply to claims against the Tax Office. If the Tax Office could be found liable at law for its actions (for example, in court) we would be legally liable to pay compensation for our actions.

This could happen in any of the following areas:

· administering the tax laws (for example, providing tax advice) 

· indirect actions associated with administering tax laws (for example, contracts with service providers) 

· the way we generally deal with people (for example, discrimination or privacy), or 

· as an employer (for example, industrial disputes).

A claim for compensation may arise from our actions in administering the tax laws (for example, giving incorrect advice) if we have been negligent. However, we could be found liable on other grounds. 

Again, the Legal Service Directions set out the government policy that governs how the Tax Office will assess and resolve a claim for compensation based on legal liability. 

The key features of the directions are:

· monetary claims can only be settled in accordance with legal principle and practice 

· to settle a claim, the Tax Office must be satisfied there is, as a minimum, a ‘meaningful prospect of liability being established’, and 

· the Tax Office cannot settle claims simply because it is cheaper to settle than to defend a claim that has no merit. 

The directions also note that, if there is a possibility we could be legally liable in relation to a claim, we can settle the claim if we take into account the following:

· the prospects of the claim succeeding in court 

· the costs of continuing to defend the claim, and 

· any prejudice to Government in continuing to defend the claim (for example, a risk of disclosing confidential government information). 
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For the full text of ‘Directions on Handling Monetary Claims’ contained in the Legal Service Directions, you can:

· visit the Attorney-General’s Department website at www.law.gov.au or 

· phone the toll-free compensation helpline on 1800 005 172.

Assessing a claim

All claims are considered from a technical legal perspective. If a claim for compensation exceeds $10,000 we must seek advice about the claim from an external legal adviser. 

If we are potentially legally liable, we will endeavour to reach a mutually acceptable settlement so a person doesn’t have to take court action for compensation. 

When we settle a claim for legal liability, we generally ask the claimant to sign a settlement agreement (this is usual commercial practice). This agreement requires the claimant to release and indemnify us from any future claim arising from the same actions. Depending on the size of the claim, a claimant should consider seeking independent legal advice about the settlement agreement.

Defective administration

We have a duty to administer tax legislation and policy responsibly and reasonably, and to provide accurate, appropriate and unambiguous advice.

If we form the opinion that we’ve acted unreasonably, or provided wrong or ambiguous information, which leads to a financial (and sometimes non-financial) loss, we will provide compensation for the loss, even if the actions do not give rise to a legal liability. If there has been defective administration, compensation can be paid under the scheme for Compensation for Detriment caused by Defective Administration (the CDDA scheme). 

The CDDA scheme is a uniform Australian Government administrative (non-statutory) scheme. Established in October 1995, it enables Australian Government agencies to compensate individuals who have been adversely affected by their’ ‘defective’ action and who have no other avenues to seek redress.

Some claims are decided by the Minister for Revenue and Assistant Treasurer. Your client will be informed if their claims fall into this category.

The CDDA scheme defines ‘defective administration’ as:

· a specific and unreasonable lapse in complying with existing administrative procedures 

· an unreasonable failure to institute appropriate administrative procedures 

· an unreasonable failure to give to (or for) a claimant, the proper advice that was within the official’s power and knowledge to give (or reasonably capable of being obtained by the official to give), or 

· giving advice to (or for) a claimant that was, in all the circumstances, incorrect or ambiguous.

For more information about the CDDA scheme, you can:

· visit the Department of Finance and Administration website at www.finance.gov.au or 

· phone the toll-free compensation helpline on 1800 005 172.

The Tax Office has a range of performance standards that are used to ensure delivery of our services. We introduced the taxpayers’ charter in 1997 to give certainty to the community about their rights and obligations, and how to be heard. The charter also outlines the relationship we seek from the community, a relationship built on mutual trust and respect. 

The charter works in conjunction with the compliance model and our brand framework to ensure we meet our obligations to the community, and conversely, the community meets its obligations to the revenue system. 

We monitor our performance against the commitments in the charter with input from taxpayers, our staff and others. A failure to meet a performance standard is not, of itself, ‘defective administration’ or one for which we are liable to pay compensation. Nor is every incidence of human error in our processing and administration ‘defective administration’. For example, a delay in providing advice on the phone would not usually be regarded as defective administration.

Rather, with the exception of incorrect or ambiguous advice, defective administration is ‘unreasonable’ conduct and behaviour. It is behaviour or conduct that falls so far short of acceptable standards that it warrants the payment of compensation by us for direct losses flowing from that action or conduct. 

Assessing a claim

Any individual, company or other organisation can submit a claim for compensation, either directly to us or through a third party. There are four basic steps that we follow in assessing a claim for defective administration:

· we consider whether the scheme can apply, that is, we look at the general limitations on its operation 

· we consider whether the issues complained about fall within the definition of defective administration 

· if defective administration exists, we determine whether the claimant suffered any ‘detriment’, and 

· we quantify the extent of loss involved.

The CDDA scheme provides Commonwealth agencies like the Tax Office with a degree of flexibility to pay compensation even though there is no legal liability to do so. In relation to some aspects of the scheme, legal principles and practice are a useful guide to resolving claims. However, the scheme is not intended to be another kind of assessment of legal liability. Rather, every claim will be assessed on its merits in a practical, flexible and common sense way. 

For example, we generally need evidence of some kind to support a claim. However, we will take a common sense and pragmatic approach to this and not require, as a matter of course, comprehensive documentation of the loss. 

Again, when we settle a claim for defective administration, we generally ask the claimant to sign a settlement agreement.

Act of grace

The act of grace power is a unique discretion given to the Minister for Finance and Administration to make payments to people who may have been unintentionally disadvantaged by the effects of Australian Government legislation, actions or omissions and who have no other way to make a claim. The act of grace power should be seen as a remedy that may only be applied in special circumstances to ensure consistency and equity in the impact of Government activities. 

At the time of publication, all act of grace requests are decided personally by the Parliamentary Secretary to the Minister for Finance. The Tax Office will confer with the Department of Finance and Administration (DoFA) regarding any act of grace claim relating to tax administration.

DoFA administers requests for act of grace payments, which should be sent to:

Parliamentary Secretary to the Minister for Finance and Administration

Parliament House

Canberra ACT 2601

More information

For compensation enquiries, or to order Applying for compensation (NAT11669):

· phone the toll-free compensation assistance line on 1800 005 172, or 

· email mailto:compensation.application@ato.gov.au.

To view Finance Circular 2001/01:

· visit Department of Finance and Administration website at www.finance.gov.au 

To view the Australian Government compensation policy – Legal Services Directions, including ‘Directions on Handling Monetary Claims’: 

· visit the Attorney-General’s Department website at www.law.gov.au 

· can view information about the taxpayers’ charter on this website either in the form of web pages or as downloadable PDF documents, or by phoning 1300 720 092 for a printed copy.

Privacy information

Information provided in support of a compensation claim is needed to administer laws relating to taxation, including laws entitling the Commissioner of Taxation to administer the Tax Office. The Tax Office may give this information to other Commonwealth agencies as authorised by law. For example, in certain circumstances the Tax Office may give the information to the Department of Finance and Administration which is also responsible for the administration of monetary claims against the Commonwealth.
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