

2 August 2001


From a memo I recently wrote….

Clarifications

1. We have made no changes to the rules themselves.  We have made changes to the policies and procedures we use to perform environmental review.

2. We have made no changes to the way we review Environmental Assessments (EAs) for projects sponsored by other agencies (e.g., DOT).

3. We have made changes in the way we review projects for which PWS is the lead agency, and which involve federal funding (e.g., DWSRF projects).  These projects are subject to both the state environmental policy act (SEPA) and the National Environmental Policy Act (NEPA.  PWS negotiated the supplemental environmental review procedures (SERP) with EPA in 19 October 1999, and obtained approval for our standard operating procedures (SOPs) on 12 July 2001.  These changes were laboriously negotiated with the EPA, and the additional requirements represent the very least that I could get EPA to accept while retaining our grant.  The changes include the following:

Speaking only of projects exceeding the state minimum criteria thresholds requiring an EA under 1C .0504 (to the extent the exclusions appear in the SERP): The substance of the change is to require comment letters from four federal agencies
 and one state agency as part of the DRAFT EA, before we distribute it throughout DENR.  Note that the state agency previously got a copy during this internal distribution.  Therefore, the net effect is to bring four federal reviewing agencies into the review process, and to bring NC Cultural Resources in earlier.  

Alternatively, we could have distributed EAs to these agencies at the time of internal review
.  In this case, PWS would be responsible for all follow-ups with the agencies and making sure they respond
 – no small task.  PWS would be in the position of not being able to act (issue a finding of no significant impact – FONSI) even as the four-month window ticked away and the applicant lost his lock on the award.  

I made the decision to require these comment letters as part of the DRAFT EA.  Considering that our funding is in jeopardy because we didn't have the staff to do any real environment reviews before 1 January this year, I stand by this decision.  If you tell me to do otherwise, we can try to renegotiate with EPA.  

Please note that the publication, affidavit of publication, and public hearing have always been requirements of a federally-recognized EA/FONSI.

4. We have made changes in the way we review projects for which PWS is the lead agency, and which involve state funding (e.g. bond loan and grant projects).  These projects are subject only to the state environmental policy act (SEPA). 

Speaking only of projects exceeding the state minimum criteria thresholds requiring an EA under 1C .0504: The substance of this change is to apply the same review process we apply to federally-funded projects.  This requires the applicant to provide five comment letters with the draft EA.

The reason for this requirement is that the eventual funding source is unclear at the time an applicant submits an application and EA.  Applicants generally apply for state grants.  If grants are unavailable, they will then settle for federal DWSRF funding in preference to bond loans or private financing (because the interest rates are so low).  

It takes a long time to complete an EA.  Imagine we review an EA and issue a FONSI under a process good only for state financing.  An applicant fails to get a grant, and we automatically consider a DWSRF loan.  The applicant qualifies for and requests the DWSRF loan. Can you imagine telling this applicant to go through the EA review process again, to get those four additional comment letters (from the federal agencies), and then to do (or redo) the public hearing and advertisement?

Further, there is merit in having the federal agencies review EAs as a matter of course, even for state-funded projects.  Asking for their opinions in their areas of expertise is wise.

5. We have made significant changes in our review procedures for federally-funded projects that are below the minimum criteria thresholds requiring an EA under 1C .0504, to the extent these exclusions are included in the "supplemental environmental review procedure (SERP).  We call this minimum level of review a "categorical exclusion from substantive environmental review," or CE.  

These changes were laboriously negotiated with the EPA, and the additional requirements represent the least that I could get EPA to accept while retaining our grant.  The changes include the following:

The applicant must provide comment letters from two federal agencies and one state agency
.

The applicant must publish the CE in a local paper and provide PWS with an affidavit of publication.  Yes, the EPA specified that they must PROVE the publication.

PWS must publish the CE on the Web, and list the CE in the North Carolina Environmental Bulletin, with a reference to this publication.

Installing more than five miles of new waterlines, even if in a right-of-way, is simply not eligible for a federally-recognized CE.  Please note that this EPA requirement appears to conflict with what they agreed to in the SERP: "installation of water lines in proposed or existing rights-of-way for streets or utilities, or new water lines less than five miles in length."

6. We have made a very minor change in our review procedures for state-funded projects that are below the minimum criteria thresholds requiring an EA under 1C .0504.  We also call this minimum level of review for state projects a "categorical exclusion from substantive environmental review," or CE.  

The substance of the change is that we issue a letter stating we reviewed their request for CE and that we agree.

This change imposes no additional obligation on the applicant and allows us to definitively complete the environmental review record required for state-funded projects under the State Environmental Policy Act (G.S. 113A-1 through 10).  

7. We have made no changes to our review procedure for projects for which PWS is the lead agency, but which do not involve state or federal funding.  

Such a project is still subject to the state environmental policy act (SEPA).  Plan review engineers will continue their longstanding practice of not approving plans and specifications without first ensuring that the project does not exceed the minimum criteria thresholds of 1C .0504, or has completed SEPA environmental review.

a) For such a project that does not exceed the minimum criteria thresholds of 1C .0504 (e.g., Cary extending waterlines 2 miles), there is no declaration of CE for such projects.  

b) For such a project that does exceed the minimum criteria of 1C .0504 (e.g., Raleigh expanding its WTP), and requires an EA, PWS has not established the EA review procedures.

I have recommended that these EAs be reviewed according the SOPs, to the extend practical.  I make this recommendation for the same reason I recommend applying the SOP for state-funded projects (Section 4).  Project funding is not clear at the time an EA arrives.  Please also consider the discussion of Construction Grants and Loans' process under Section 8 below.  

I note that PWS can omit the requirement to obtain the four additional federal letters, to publicize, and to hold a public meeting from these EAs, at the risk of later requiring the applicant to obtain them and repeat the process.  

8. Finally, please note that Construction Grants and Loans does not grant categorical exclusion (CE) to any funded projects.  CG&L requires an EA for all federally funded projects.  In practice, most applicants do a full NEPA EA.  CG&L chose this policy because of the following:

· the uncertainty in the eventual funding source (state or federal) at the time of application;

· the difficulty in getting the EPA to accept CE, and to negotiate supplemental environmental review procedures (SERP) with the EPA;

· the fact that a federally-recognized CE is not all that much simpler than an EA.

Therefore, CG&L chose a simple and consistent process (EAs), even if it is more stringent than it needs to be.  CG&L made a reasonable decision.

� Four, not five federal agencies.


�  EPA specified we must receive the comments before issuing a FONSI. 


� EPA specified that the agency must respond positively; we cannot accept "failure to respond" to indicate an agency has no comment.


�  Two, not three federal agencies.
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