Editor's Note:  This agreement answers the current list of most important questions when the applicant of record will not be operating the system once it is commissioned.  
1. It identifies the parties:
a. the eligible “applicant of record” that will seek financing, and 
b. the regulated Public Water Supply System that will take over all operations once the project (or any portion thereof) is complete.
2. It identifies the responsibilities:
a. Who “owns” the project during construction?  Who will enter into the contract with the chosen contractor(s)?  Who will repay any loans?    

In this case, the applicant of record (AOR) is the project “owner” during construction.  The applicant of record will be responsible for all financing (including loan repayment), and for all construction.  The applicant of record will enter into the contract with the chosen contractor(s)..   
b. What triggers the transfer of ownership and responsibility?

In this case, once the project or any potion thereof is placed into use, it is-  without the need to notify anyone, and without signing any additional document - now fully owned by the regulated Public Water Supply System.  This regulated Public Water Supply System is responsible for all operations and has the right to collect all revenues.  

c. This regulated Public Water Supply System agrees to maintain the lines according to the procedures in the PER and WSMP.  
d. This regulated Public Water Supply System agrees to charge rates that allow operations and MAINTENANCE, initially, the rates in the PER.  
In this Case, this regulated Public Water Supply System also agrees to make payments to the AOR sufficient to cover loan payments

3. It identifies the procedure:  

a. At a minimum, the regulated Public Water Supply must notify PWS’s local Regional Office prior to placing each portion of the improvements into service.
4. It identifies the rights:  
a. Once the project is complete, who has the right to collect fees?  Who has the right to authorize hookups?

Once any portion is placed in use, the regulated Public Water Supply System has full ownership rights over that portion, including the right to collect all revenues.  The applicant of record has no rights once a portion is placed in use.  
b. What about interim operations?

In this case, this regulated Public Water Supply System has ownership of and is responsible for any portion placed into use before the completion of the project (i.e., interim operations),  
Feel free to modify, but please be careful to answer all the questions.  

DRAFT AGREEMENT
THIS CONTRACT AND AGREEMENT, made and entered into this the XXth day of  XX, 200X, by and between [Applicant of Record – AOR], a body politic and political subdivision of the State of North Carolina, party of the first part, hereinafter called “AOR” typically a COUNTY and the XX Water System (a public water system, permitted and regulated by the State of NC under PWSID# xx-xx-xxx), hereinafter called “SYSTEM”;

WITNESSESTH:

WHEREAS, the AOR is seeking [DWSRF Loan or other financial assistance] funding to provide water system improvements to the XX System water system, which has critical health needs related to [state the nature of the needs]; and
WHEREAS, the SYSTEM is willing to continue to 
operate and maintain the proposed water system improvements upon completion of construction by the AOR, in accordance with the “Rules Governing Public Water Systems” [15A NCAC 18C]; and
NOW, THEREFORE, for and in consideration of the 
premises and respective obligations of each party to the other, and the mutual covenants and promises contained herein, the parties hereto do agree as follows:

1.  RIGHTS and OBLIGATIONS of the AOR
(a)  To serve as the administrative entity for both the [DWSRF Loan or other financial assistance] Program and the construction of the proposed water system improvements.
  

i. To submit an application to the State of North Carolina for the [DWSRF Loan or other financial assistance] Program for funds to construct water system improvements to serve the XX System.

ii. To enter into any agreements necessary to finance, contract for and complete the project.  

iii. To repay any loan monies.

(b) To collaborate and cooperate with the SYSTEM on design, construction, and inspection of the water system improvements.

2.  RIGHTS and OBLIGATIONS of the SYSTEM:

(a) To collaborate and cooperate with the AOR on design, construction, inspection of the water system improvements, including any acquisition of right-of-way.  

(b) Should the improvements, or any portion thereof, be placed into service before completion of the project:

i. The SYSTEM shall assume ownership and full responsibility for the operation and maintenance of the in-service portion of the water system improvements without the execution of any other documents; 

ii. The SYSTEM shall have all the rights inherent in ownership; and
iii. Prior to placing any portion of the water system improvements into service, the SYSTEM shall notify the NC Department of Environment and Natural Resources, Division of Environmental Health, Public Water Supply Section (NCDENR-DEH-PWSS) XX Regional Office.  The SYSTEM shall give such notice each time a portion of the water system improvements is placed into service.  
(c) Once the proposed water system improvements are completed, accepted by both parties, and Final Approval has been given by NCDENR-DEH-PWSS, 
i. The SYSTEM shall assume ownership and full responsibility for the operation and maintenance of the water system improvements without the execution of any other documents;  

ii. The SYSTEM shall have all the rights inherent in ownership; and
iii. The SYSTEM shall notify the NCDENR-DEH-PWSS, XX Regional Office, prior to placing any portion of the water system improvements into service.

(d) The SYSTEM shall charge customers the rates established in the Preliminary Engineering Report and the [DWSRF Loan or other financial assistance] application, or other rates necessary to assure the efficient operation and continued maintenance of the water system.
(e) [Insert language needed if the System will advance or reimburse the AOR for any loan payments that the AOR makes.]   

3.  TERMS AND CONDITIONS:

The new water system improvements shall be constructed and maintained according to the Engineering Report, Plans and Specifications and the Water System Management Plan [NCAC Title 15A, Subchapter 18C, 0300] approved in writing by NCDENR, prior to the commencement of the construction. 

IN WITNESS THEREOF, the parties have set the hands and official seal on the day and year above first written.

XX AOR “COUNTY”



XX Water System “SYSTEM”
__________________________


__________________________
XX, Chairman

ATTEST:




ATTEST:
___________________________


__________________________
XX, Clerk

�If any portion of the improvement will operate before turnover, then the Association will “continue” to operate it after the completion.  


�This is the “consideration” that makes this a “contract.”  


�That is, the County will be letting the contracts.  
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