Federal adoption law spurs rise in legal orphans

Legislation intended to increase adoptions led to increase in kids with no parents at all
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A 1997 federal law intended to increase adoptions of foster children has accomplished that goal, but it also produced an unintended consequence: an increase in the number of children who were legally made orphans but not adopted. 

These children -- 117,395 of them since the Adoption and Safe Families Act was passed -- are legally severed from their mothers and fathers, ending their parents' rights to them, but adoptive parents have not been found. 

The children continue to live in foster care or group homes, just as they did before termination, but, unlike foster children who get visits with their families, calls and gifts, most are denied all contact with their relatives. 

Termination of legal ties to parents is necessary before a child may be adopted. By speeding up the termination of parental rights, the Adoption and Safe Families Act, known as ASFA, enabled more adoptions, but at the same time left more children legal orphans, without parental ties but also not adopted. 

Adoptions rose sharply in the years after ASFA passed, to a high of 52,546 in 2002, with an average annual increase in adoptions of foster children of 54 percent. 

But there was a simultaneous 82 percent average annual increase in the number of terminations. And in each of the six years since ASFA became law, far more children had their parental rights terminated than were adopted. 

In 1997, 37,000 children lost rights to their birth parents; the number last year was 67,000. The number of children made legal orphans -- not adopted despite parental termination -- was 5,970 in 1997. It rose to a high of 24,219 in 1999. 

The law requires child welfare agencies to file termination petitions against parents whose children have been in foster care for 15 months. 

The idea was to cut the time children spent in the uncertainty of foster care, which ASFA's authors believed resulted from excessively long and arduous efforts to reunify families and from agencies and judges failing to make timely decisions about whether youngsters should go back to their parents or be terminated and adopted. 

But the time in care has not fallen. It has remained unchanged, an average of 33 months in 1997 and exactly that now. 

Critics of the law say creating that many legal orphans is unnecessary and costly, both in terms of taxpayer dollars and children's emotional stability. The law's supporters say the adoptions are an important accomplishment, and they hope the orphans eventually will be adopted if more effort is put into it. 

U.S. Rep. Dave Camp, R- Mich., one of two main co-sponsors in the House, said the goal was finding permanent homes for children, and that's been achieved with the increase in adoptions. 

"We are getting children into safe, loving, permanent homes," Camp said, "We are making a positive difference." 

Camp said he hoped, with some extra effort, the 117,395 children who were orphaned still will be adopted, "We need to work on barriers to adoption for older children and those with special needs." 

U.S. Sen. Jay Rockefeller, D.-W.Va., one of the main sponsors of the bill in the Senate, pointed to the significant increase in adoptions, but added, "There is clearly more work to be done since hundreds of thousands of children remain in foster care." 

Still, the General Accounting Office, Congressional Research Service and social scientists had warned Congress before ASFA passed that speedy terminations could lead to the creation of legal orphans. 

Martin Guggenheim, a law professor at New York University and an expert on juvenile law who studied the effects of early terminations in two states before ASFA passed, said it was extremely unlikely all of those children would get new parents. "What we don't know for sure is how many will ever be adopted and how many will never be adopted. But we do know with great confidence that too many will not be adopted." 

ASFA critic Richard Wexler, executive director of the National Coalition for Child Protection Reform, said, "As some of us predicted at the time, ASFA has backfired. The harm it has done far outweighed any possible benefits. It is helping to create a generation of legal orphans." 

Richard Gelles, dean of the University of Pennsylvania's School of Social Work, helped draft ASFA and comes out somewhere between the critics and supporters. He is glad about the adoptions but feels the creation of too many legal orphans is unwise. 

And he points to Allegheny County as a place that probably got it right. Although Pennsylvania followed the national trend, Allegheny County has not. With its emphasis on family reunification, not termination, Allegheny County had by the end of last year 10 children whose parents' rights had been terminated but who had not been adopted. The county hopes to have none by the end of next year. 

Guggenheim says it seems insensitive to terminate children from their birth parents when no potential adoptive parents wait in the wings. 

"It is a birth right to have a parent, and shame on anybody who gratuitously denies a child a parent. ... I am of the view that it is not a wise idea, and we will look back on this social engineering in America some day as a terrible mistake," said Guggenheim, who conducted a study two years before ASFA passed showing that accelerated terminations in two states -- New York and Michigan -- led to increasing orphans. 

Neil Rosenblum, a psychologist who has evaluated children and families for Allegheny County's family court for 20 years, says there are a few cases in which a child should be terminated to facilitate adoption. 

For some youngsters, the ties to birth parents must be broken so the children can feel emotionally freed to bond with new parents. And sometimes, the relationship between the parent and child is emotionally destructive and should be ended, whether adoptive parents are lined up or not, Rosenblum said. 

In addition, sometimes potential adoptive parents refuse to take youngsters who haven't been terminated for fear that they'll eventually be reunited with birth parents. 

But, Rosenblum said, those cases are exceptions. 

He worries about creating orphans: "I have seen some of the orphans, and those cases trouble you. To see a kid linger for years, in an institution, is not what you envision. 

"Everyone wants to believe they have someone," he said. "It is nice to have a sense that you have a psychological home, a family that still wants you." 

When there's no one waiting to adopt, Rosenblum said of termination, "It may be rubbing the parents' face in the dirt and punishing the child for the sins of the parents." 

Camp said it was local judges, not ASFA, who are to blame. Though the law requires agencies to ask a judge for termination at 15 months, it's up to the judge to decide whether to do it. 

Guggenheim, the NYU professor who studied speedy terminations, says Camp may be right, but legislation allowing judges to terminate, then suspend implementation until adoption might help. 

He said Pennsylvania's termination law sets a good framework. It requires a judge to first decide whether the parents' behavior justifies termination, then, determine whether termination is in the child's best interest. 

If no adoptive family is waiting for the child, a judge could determine that orphanhood is not "best interest" and deny the termination. 

Alternatively, Guggenheim said, judges could issue conditional orders of termination. Then, if no action toward adoption starts within a specified period, the judge could vacate the termination. 
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