National Association of Empty Property Practitioners

Code of Guidance:

Application of BVPI 64 


Scope

1. This document contains guidance on the collection of Best Value Performance Indicator 64 for 2003-04, as referred to in the Audit Commission Performance Indicator Newsletter 21 and 24.

Summary

2. NAEPP recommends 

· that all Local Authorities across the country adopt a consistent and rigorous approach to the definition of what constitutes “direct result of action by the local authority” in counting successes for the purpose of BVPI 64

· that all Local Authorities across the country use a common definition (endorsed by the Audit Commission)of “private sector” in the calculation of BVPI 64.

· that Local Authorities participate in the NAEPP Benchmarking Forum as it develops and publish relevant indicators in a consistent form

Rationale

3. BVPI 64 encompasses a range of different outcomes, from the re-occupation of existing empty dwellings to demolition of empties or the creation of new dwellings by converting redundant commercial space.  Depending on the interpretation of the official guidance, it could also capture a wide range of different interventions by a Local Authority, from something as time-consuming as a Compulsory Purchase Order  to something as trivial as a  single letter to an owner, sent out as part of a mail-shot . 

4. The aim of this Guidance is to support and supplement the BVPI by differentiating between interventions which may legitimately be counted as successes and those which may not.  This should encourage Local Authorities to publish results that are based on consistent interpretations from authority to authority.. The ODPM has accepted this Guidance as an official supplement to the BVPI documentation and the Audit Commission will therefore  use the clarifications in this document to inform their audit of BVPIs.
Definitions

Key wording from BVPI 64

“The number of private sector vacant dwellings that are returned into occupation or demolished during 2003/04 as a direct result of action by the local authority. An authority should include any dwelling that it considers was re-occupied or demolished during the year directly as a result of action it undertook or initiated. 

“Where a vacant dwelling is converted into several flats or units, the number of flats that are subsequently re -occupied during the year may count towards the indicator. 

“Where a non-residential vacant property is converted into a dwelling, that dwelling (or the number of flats or units in it) that are subsequently re-occupied during the year may count towards the indicator.” 

Interpretation

“Private Sector”

5. Until 2004-05, for the purposes of BVPI 64 only, the Audit Commission has agreed that “Private Sector” means any non-HRA property in the Local Authority area.  This includes both Housing Association stock and other public sector dwellings such as properties owned by government departments, NHS trusts etc.  In two-tier authorities, properties owned by the shire authority will also count as private sector for the purpose of this BVPI.
6. The intention is to distinguish between properties under direct control of the LA in its residential landlord capacity and properties where such control does not exist.  This is thought to be an appropriate indication of local authority performance in tackling the problems of empty properties in their area.

7. This criterion is intended to be applied to the status of a property at the time it became empty.  Thus empty properties transferred out of the HRA are not eligible to be counted as successes if they are subsequently brought back into use in the private sector.  Conversely, empty private sector properties transferred into the HRA and then brought back into use might be counted. 

8. Note that the above definition would allow LAs to count conversions of their own non-residential properties (assuming they are not within the HRA) as successes.

“the local authority”

9. Note that the BVPI does not measure the achievements of the Empty Property Practitioner but of the local authority.  This means that successes achieved within the Guidance but without the direct involvement of the EPP can be counted.  

10. We do recommend however that the Empty Property Practitioner should “own” the process of collecting and collating the BVPI64 data on behalf of their authority.

“directly as a result of action it undertook or initiated” 

11. BVPI64 refers to successful outcomes as those which occur “directly as a result of action it [the LA] undertook or initiated”.  NAEPP supports this criterion, but also recognises the possible problems around establishing whether any LA action was “directly” the cause of the successful outcome.  . 

12. NAEPP’s position is that we want to apply criteria that are sufficiently rigorous to maintain the credibility of the PI and give appropriate weight to the pro-activeengagement with empty property owners which is the hallmark of an effective empty property strategy.

13. Where the eventual outcome can be seen to depend on the involvement of the Local Authority, the presumption should be that the LA was instrumental in bringing the property back into use.  This is true even though it is possible that the property would have been brought back into use anyway by other means, or the owner initiated the involvement of the LA.

14. Examples of solutions dependent on LA involvement could include, for example:

(Action “undertaken” by the local authority)

· compulsory purchase 

· other forms of acquisition by the Local authority

· giving grants to bring a property to a letting standard

· bringing a property within the LA’s own rent and deposit guarantee scheme 

·  leasing the property (PSL scheme) 
 (Action “initiated” by the local authority)

· referring a privately-owned property to a Housing Association leasing scheme 

· grant-funding a housing association to purchase an empty property

· referring a private landlord to Rent Deposit scheme run by a local voluntary organisation 

15. The key factor here is that the specific outcome achieved depended on the Local Authority’s involvement.  Even if the property might have come back into use through a different route, that can only be a matter of conjecture: the fact is that the Local Authority’s action was part of a “causal chain” leading to the property being brought back into use.

16. On the other hand, where the Local Authority’s intervention consists of the provision of advice or information, the NAEPP guideline is that it is only possible to  claim a success where it is reasonable to suppose that on the basis of that advice or information:

· the owner acts differently from what he or she otherwise would have done or

· the property is brought back into use significantly more quickly than would otherwise have been the case.

17. The key criterion in establishing the impact of the LA’s intervention is not whether the owner gives positive feedback on the quality of information or advice received, but whether it would be reasonable on the balance of probability to assume that the information or advice made some difference, applying the criteria given above. It follows that in such cases the case notes, eg those relating to the owner’s intention or position at the time of the initial contact, would be a key piece of evidence in establishing the impact of the Local Authority’s involvement.

18. As a general rule, where it is not clear whether the Local Authority’s action was instrumental in bringing about a success, it is the degree of engagement which becomes a key factor – the greater the engagement with the owner, the more reasonable it is to decide that, on the balance of probability, the authority’s action helped achieve a successful outcome.

19. Finally, note that the above guidance must be viewed alongside the section below on “Special Cases” where certain local authority actions are specifically excluded even though they may occur in the “causal chain” (eg granting of planning permission).

 “dwellings”, “flats” or “units”

20. The question of what constitutes a “dwelling” for the purposes of BVPI 64 has aroused considerable debate.   The main issue is how to treat rooms or bedsits within HMO’s or hostels, where for Council Tax purposes there is only one dwelling.

21. The NAEPP guideline is to count as a dwelling any unit which could be treated as a separate dwelling under Environmental Health/Renovation Grants or Housing Corporation regulations. It has been established that parts of a property with separate cooking facilities could count as a dwelling for the purposes of giving grant, so that arrangement within a house in multiple occupation could count as a separate dwelling (but not a room which shared kitchen facilities with others).  And the Housing Corporation treats rooms in hostels and others forms of shared supported accommodation as units, so these too could be counted as separate dwellings. In HMOs with shared cooking facilities the number of such facilities can be counted as the number of dwellings.  This includes multiple sets of cooking facilities provided within one large kitchen.   

22. Where an HMO is partially empty and the LA helps bring empty bedsits (with their own cooking facilities) back into use, each bedsit returned to use would count as a dwelling.  Empty Property Practitioners will therefore want to work closely with their Environmental Health colleagues to ensure that all relevant cases are recorded for the purpose of the PI.

Special Cases

Granting of Planning Permission

23. The NAEPP does not consider granting of planning permission alone a sufficient intervention to warrant counting as a success.  Dealing with a planning application is essentially reactive in nature and the Local Authority has a statutory duty to process the application.

Properties where the LA holds nomination rights

24. LAs may gain nomination rights to privately owned properties (eg as a condition of giving an Empty Property Grant) or to Housing Association properties.  However, the routine exercise of nomination rights by an LA is not, on its own, considered sufficient to count as a success.  The rationale behind this is that if the local authority holds nomination rights it also holds the responsibility to keep properties occupied and the situation is little different from HRA properties.

25. The circumstances where a success could be counted would be in the first letting of the property if there had been some other direct involvement of the local authority as described earlier eg:

· giving of grant to a private sector landlord

· giving of LASHG or other capital to a social landlord to help bring a property previously owned privately back into use

· support of a bid to the Housing Corporation for the funds to acquire a privately-owned property to bring it back into use

Facilitating Lettings – Rent and Deposit Guarantee Schemes etc

26. Unlike nomination arrangements, rent and deposit guarantee schemes typically require continuing input from a local authority to secure the available lettings. Accordingly, the local authority may count each new letting it facilitates as a success.

Facilitating Lettings – Choice-based Letting Schemes

27. The marketing of a property through a Choice-based Lettings Scheme would not be considered a sufficient intervention to count as a success.

Private Sector Leased Properties (PSLs)

28. As with properties where the LA holds nomination rights, only the first letting of a PSL would count as a success, reflecting the initial success in bringing a property back into use.

Property not empty at time of initial contact

29. To qualify as a success, a property does not always need to be empty when an owner first comes into contact with the Local Authority.  But to qualify in these circumstances, there would normally need to be a substantially irrevocable process under way at the time of the contact which would lead to the property becoming empty eg:

· an owner-occupier has already bought another property and is committed to moving into it

· a tenant has given notice to the landlord or the landlord has given the tenant notice

· an owner-occupier has firmly committed themselves to moving to a new job or going abroad

30. But authorities should not count as successes those cases where a property is emptied out specifically for it to be returned to use via a “qualifying route” eg use as a PSL, purchase by a Housing Association.

Help with interpreting the Guidelines
31. Having published these Guidelines NAEPP naturally has a responsibility to clarify, refine and develop them.  A small sub-group reporting to the Executive Committee is being formed to help with interpretations and to identify where further refinements are required.  This can be for the benefit of either local authorities or auditors.  Where issues arise, local authorities are encouraged to involve NAEPP sooner rather than later.   The sub-group is designed to deal with issues of principle. It is not established to:

· deal with the minutiae of cases

· comment on issues relating to the practical auditing of results (eg the standard of case-notes etc)

32. Where there are clearly two schools of opinion within NAEPP, the issue will be referred to ODPM – as owner of the BVPI – for ajudication.

Level of Proof

33. As stated earlier in the Guidelines, our view is that in claiming successes authorities should be able to provide evidence that on the balance of probability their intervention was instrumental in bringing a property back into use.  This is not proof beyond a reasonable doubt.  

Concluding Note

34. No guidance is likely to be definitive.  There will always be scope for judgement on a case-by-case basis. Inevitably, there will be situations where fairly trivial interventions will count as successes under these Guidelines and others where hard work may go unrecognised.  It is hoped that these inconsistencies will for the most part balance one another out.  If a Local Authority feels that the Guidelines distort the picture of their success, they might consider adopting additional Local Performance Indicators.  Equally important, all Local Authorities are encouraged to join NAEPP to participate in the discussion around the further development of the Guidelines/BVPI64. 

35. There is still a debate to be had about the effectiveness of the PI both in measuring Local Authority performance and in encouraging local authorities to take empty property work seriously.  It remains a key concern of NAEPP to ensure that local authorities have proper empty property strategies with targets set in response to local circumstances.

36. As a contribution to a more responsive, locally-based approach NAEPP hopes to  publish shortly The NAEPP Benchmarking Forum – Collecting and Recording Local Performance Measures in Support of BVPI64. Local Authorities are recommended to participate in the benchmarking forum and where appropriate to adopt some the Local Performance Measures as Local PIs.

Case Studies

Case 1: The Mail-out

A Local Authority in a high-demand area writes to five hundred owners of empty  property at the beginning of the financial year, sending them a full information pack about the schemes on offer from the Council, on the advantages of private letting and the disadvantages of leaving their properties empty.  At the end of the year, based on Council Tax records, only two hundred of these five hundred properties remain empty.  We think that the LA should not count these three hundred “successful outcomes” in its BVPI figure, even though in a small number of cases the info pack might have played a significant part in encouraging owners to bring their properties back into use.

If there were a reliable way of establishing in which cases the information pack had actually proved the catalyst in helping the owner bring the property back into use, then those cases could be counted.  This might be the case where the owner contacted the Empty Property Practitioner after receiving the information pack and the EPP helped them towards a solution. 

But what of the other cases ie where there is no further engagement with the owner?  Let us now suppose that a Customer Satisfaction Survey was conducted at the end of the year.  We would not regard favourable feedback from owners on the information pack (“it was very useful”) as being sufficient justification for counting a success: the owner would need to indicate that the information pack pointed towards a solution not previously considered, or receiving the pack was the event which prompted him/her to take action. Any Customer Survey should therefore be designed with the appropriate questions in mind.

Case 2: The Leasing Enquiry

A buy-to-let owner phones the Empty Property Hotline about an empty three-bedroom house which she is decorating and repairing following the departure of the last tenants.  The owner is interested in the PSL Leasing scheme advertised in the press, following a series of problem tenants.  After a detailed discussion, it transpires that the owner has financial constraints (including a mortgage with stringent conditions on the level of rent) which simply cannot be met by the PSL scheme.  The Empty Property Practitioner agrees that it will be better for the owner (who appears to be a competent landlord) to continue letting the property herself, which she proceeds to do.  The EPP also gives advice about the need for furnishings to comply with Furniture and Furnishings Safety Regulations, a requirement the owner was previously unaware of.

We would not count this as a success – there was no reason to believe  that the advice proferred helped the owner bring the property back into use differently or any more quickly than would otherwise have been the case.

Case 3: The Year Abroad

An owner phones the Empty Homes hotline about her house, which she currently occupies.  She is going away for a year and is thinking of leaving the house empty as she has heard it can be difficult to get your property back if you let it out and she has no mortgage so no strong driver to get income.  However, she has heard the Council has a special leasing scheme which might get around the problem of getting the property back. 

The EPO explains that the leasing scheme would not be suitable because the period of the let is too short to be considered by the HA offering the leasing scheme.  However, there are special provisions in assured shorthold tenancy agreements which can be relied on in these circumstances.  A good managing agent should be able to look after the property and vet incoming tenants.  The owner agrees to explore this further and is sent an information pack.  

Two weeks later the EPO phones the owner back.  She is thinking more seriously about letting and the EPO suggests she actually visit a managing agent and if necessary take legal advice.

The EPO phones again two weeks later.  The owner has decided to let the property following discussions with both her solicitor and a couple of managing agents.  A month later she departs on her trip.  The property is empty for three weeks before tenants move in.

We would count this as a success.  The property was empty for a short period of time before the tenants moved in.  Without the intervention of the EPO there is good reason to believe the property would have remained empty for a much longer period of time.
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