Robert S. Foosaner

Nextel Communications, Inc.  

2001 Edmund HaJle:y Drive 

Fifth Floor

Reston, Virginia 201.91

Re: Exjsting Tower at Newbury Cell Tower Site, Munson Township, Geauga County, Ohio FCC Case No.2000004925
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WASHINGTON DC 20554
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August 3, 200U

Dear Mr. Foosaner:

We have received the attached letter in which thc State Historic Preservation Officer (SHPO) states that Nextel Communications constructed wireless communications facilities at the site referenced above without completing the Section 106 process and that the existing facility may have an effect on historic properties (see also attached letter from Munson Township). A company either proposing to construct or already having done so, and its representatives, as well as a company proposing to locate on the proposed facilities, and it's representatives, are placed on notice by this letter regarding responsibilities for this site. See 47 C,F.R. 1.1301-1.1319

(Commission's environmental rules) and 47 C.F .R. Part 17 (Antenna. Structure  Registration).

.This letter also serves to notify the Advisory Council on Historic Preservation (Advisory Council) that this existing facility may have an adverse effect on historic .properties, and we afford the Advisory Council an opportunity to consult on this existing facility.

By way of background, because the subject facility has been constructed pursuant to a federal license. it is a federal undertaking and thc fedcra1 agency issuing the license ~. i.c., the Federal Communications Commission (Commission), and its licensees and applicants. arc required to comp]y with environmental statutes. Therefore, in constructing the subject wireless communications facilities, the company constructing the facilities as well as the company locating on the facilities must comply with the Commission's environmental rules. The Commission's environmental rules imp1ementing the National Environmental Policy Act of 1969 (NEPA) (47 C.F.R. 1.1301-1.1319) reference the National Historic Preservation Act (NHPA) and the Advisory Council regulations and establish licensees' responsibilities in the NHPA process.

Specifically, Section 1. 1307(a.)(4) of the Commission’s rules requires a licensee to file an environmen1 assessment for the Commission's review and approval if a licensee's proposed/existing antenna facility "may affect districts, sites, buildings, structures or objects, significant in American history, architecture, archeology, engineering or culture that are listed, or are eligible for listing, in the National  Register of Historic Places.” Thus, the Commission's rules
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place upon its licensees the responsibility for identifying to the Commission projects that require evaluation by the Advisory Council and initially accessing thc effects of these projects.

If it is determined that a proposed facility may affect sites registered in the Nat1onal Register of Historic Places, or sites eligible to be registered, then Section 106 of the NHP A and the Advisory Council regulations implementing this Act require the Commission to afford the Advisory Council the opportunity to comment on the effects of the undertaking. Part 800 of the Advisory Council's regulations. codified at 36 C.F .R. 800, requires the federal agency to work with the SHPO and any other interested parties to mitigate the effects on historic properties prior to the Commission's approving such facilities. Such mitigation is usually reflected in a Memorandum of Agreement (MOA). Samp]e MOAs are enclosed.

Because the subject wireless facilities may have an effect on historic properties, those

having constructed, as well as those locations on the facility, are required to comply with the Commission's environmental rules, including its rules regarding historic properties, prior to construction. Until these requirements are met, construction and operation of thc proposed wireless facilities on this site may be in violation of the Commission's environmental rules, NEPA, and NHPA. A company violating these rules may be subject to forfeitures or Commission actions regarding this wireless facility site for violations of the Commission's environmental rules.

Thc Ohio SHPO has stated that Nextel has constructed the subject facilities without having completed the Sectjon 106 process. Thus, Nextel may thereby have foreclosed thc opportunity of the SHPO and the Advisory CounciJ's participation prior to construction. Accordingly, we require within 15 days of the date of this letter. that Nextel:

1) provide information on the circumstances under which Nextel proceeded with construction prior to completion of the Section 106 review;

2) meet with the Ohio SHPO to discuss alternative sites and mitigation options;

3) contact the Munson Township regarding its concerns relative to the tower (see attached correspondence)~

4) forward to the Commission two copies of any correspondence associated with this discussion, and other matcrials necessary to meet the requirements of 36 C.F .R. 800.11(e). This information is for the Commission's review of the site and to provide to the Advisory Council so that it can determine if it will participate in the negotiation of a MOA, if appropriate.

If, after public participation, discussions withthe SHPO and consulting parties it is determined that the subject facilities have an adverse effect and lead to the development of an MOA, a draft must be submitted to the Commiission before parties to the MOA sign the document. After all parties including the Commission sign the MOA. you must receive approval of an EA and an application from the Commission for authorization to construct or operate fron1 the subject site.
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FinalJy, we direct that you keep everyone, including the Commission, informed about developments in this matter by copying your corrcspondcnce in connection with this case. Attached is a preliminary addrcss list. This address list should be revised to include additional consulting parties as they are identified.

For additional information, you may contact Robert Brantley at 202/ 418~ 7498, or me at 202/ 418-2066.

Sincerely,

L-

.I ,

...i/ ': t~ : (-"..i-i ~(i\ 

Rose CJ'eJlin

Commercial Wireless Division Wireless Telecommunications Bureau

cc:

Franco Ruffini. Deputy Ohio SHPO

Don L. KIima, Advisory Council on Historic :Preservation

Todd Ray,. Chairman, Munson Township

Rebecca Schlag, Geauga County Prosecutor's Office
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